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STATEMENT OF QUESTION PRESENTED 


The question is whether the plaintiff has established a 
case entitling him to an accounting of the proceeds of disso- 
lution of a Wisconsin corporation pursuant to the terms of 
a contract with defendant whereby defendant purchased 
plaintiff’s stock in the said corporation for cash plus 10% 
of the net proceeds of dissolution less $6,000.00, and whether 
there is sufficient evidence to sustain the court’s finding that 


plaintiff failed to establish any net proceeds according to 
the terms of the aforesaid contract. 
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In THE 


UNITED STATES COURT OF APPEALS 


FOR THE District oF CoLUMBIA Circuir 
No. 15,623 


TueoporeE Rosenak, Appellant, 
v. 


Lov Po.ier, Appellee. 


Appeal from a Judgment of the United States District 
Court for the District of Columbia 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


The lower tribunal had jurisdiction in this matter under 
Title 28 of the U.S.C., Sec. 1332(a) (1) in effect at the com- 
mencement of this action in December of 1957, which pro- 
vided for district court jurisdiction of all civil actions 
where the matter in controversy exceeds $3,000.00 exclusive 
of interest and costs, and is between citizens of different 
states. 


Jurisdiction is established in the complaint herein (JA 
1, 2, 3, 4) which alleges that plaintiff is a citizen of the 
State of Wisconsin and defendant is a citizen of the District 
of Columbia. It alleges that plaintiff resides on Lake View 
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Road, Ozaukee County, Wisconsin, and that defendant re- 
sides at 1784 Sycamore Street, Northwest in the District of 
Columbia. Paragraph 1 of said complaint states that the 
matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars ($3,000.00), and 
Paragraph 10 of the complaint states that the net proceeds 
of which plaintiff is entitled by contract to 10% less 
$6,000.00 are in excess of Two Hundred Fifty Thousand 
Dollars ($250,000.00). Thus, the amount in controversy ex- 
ceeds $19,000.00. 

Jurisdiction is not controverted in the answer (JA 5, 6, 
7, 8,9). Therein, the defendant admits the allegations con- 
cerning plaintiff’s residence in Wisconsin, defendant’s resi- 
dence in the District of Columbia, and that the amount in 
controversy exceeds, exclusive of interest and costs, the 
sum of Three Thousand Dollars ($3,000.00). (Answer, 
Paragraphs 1 and 2, JA 5) 

Judgment was entered against the plaintiff pursuant to 
Rule 41(b) of the Federal Rules of Civil Procedure. This is 


a final and appealable decision; therefore, the Court of 
Appeals has jurisdiction to review the judgment in ques- 
tion under Title 28 of the U-S.C., Sec. 1291. 


STATEMENT OF CASE 


The plaintiff, Theodore Rosenak, purchased 10% of the 
outstanding 2,500 shares of capital stock in the Midwest 
Broadcasting Company (JA 11). The Midwest Broadcast- 
ing Company was a Wisconsin corporation licensed to 
broadcast television and radio signals from its principal 
place of business in Milwaukee, Wisconsin. (JA 31) 

On October 22, 1954, the Columbia Broadcasting Com- 
pany cancelled its television affiliation agreement with the 
Midwest Broadcasting Company, and eventually took over 
the television operation of the Midwest Broadcasting Com- 
pany on March 1, 1955. (JA 32) On March 1, 1955, the 
radio facilities of the Midwest Broadcasting Company were 
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taken over by Columbia Broadcasting Company (JA 32, 
JA 87, Pl’s. Ex. 13). 

Lou Poller, the defendant, met with Theodore Rosenak 
on March 5, 1955, in Milwaukee, Wisconsin (JA 12). At 
this meeting Lou Poller wrote in long hand the contract 
which forms the basis of this suit (JA 11, JA 65, Pl’s Ex. 
1). Said contract provided for the purchase by defendant 
of the 250 shares of Midwest Broadcasting stock then owned 
by plaintiff for Fifty Thousand Dollars ($50,000.00), plus 
10% of the net proceeds and read in part as follows: 


“‘Lou Poller agrees that in addition to the payment of 
the $50,000 made this date to Ted Rosenak that Lou 
Poller will also pay to Ted Rosenak his 10 percent 
share of the net proceeds after the complete dissolu- 
tion of Midwest’s assets, less the sum of $6,000 which 
will go to Lou Poller in consideration of his purchase 
of my stock at this earlier date.”? (JA 65, Pl. Ex. 1). 


All of the evidence presented in this ease clearly estab- 
lishes that the above contract with the exception of the 
signature of Theodore Rosenak was entirely in the language 
and handwriting of Lou Poller (JA 11, JA 65, Pl’s. Ex. 1). 

Prior to March 5, 1955, the Midwest Broadcasting Com- 
pany had already filed a ‘‘Statement of Intent to Dissolve’’ 
with the Secretary of State for the State of Wisconsin (JA 
78 Pl’s. Ex. 9), and had as aforesaid virtually discon- 
tinued its activities (JA 18). 

The March 5th agreement was consummated in part. On 
the date of the execution of the contract, the plaintiff re- 
ceived $50,000.00 but the plaintiff has received no further 
sums pursuant to said contract (JA 12). 

Articles of Dissolution of the Midwest Broadcasting 
Company signed by Lou Poller were filed with the Secretary 
of State for the State of Wisconsin on January 27, 1956, 
stating that ‘‘All the remaining property and assets of the 
corporation had been distributed among its stockholders.’’ 
(JA 81, Pl’s. Ex. 10) Dissolution was actually completed 
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prior to this date and the books of the Midwest Broadcast- 
ing Company were closed on December 31, 1955 (JA 45, 46, 
47, 48, JA 98-103, Pl’s. Ex. 22), (JA 84, 85, Pl’s Ex. 11). 

Lou Poller was the president of the Midwest Broadcast- 
ing Company, a stockholder and director of that company 
(JA 10, 31). He assumed complete control of the assets of 
the Midwest Broadcasting Company and intermingled them 
with his personal assets and accounts (JA 18, 24, 34, 35, 36, 
37, 38, 39, 40, 41, 42, 43, JA 66, 67-71, 81, 89-96, Pl’s. Ex. 3, 
4,11, 20). This is clearly borne out by Poller’s answer to a 
question concerning expenses of running an office in the 
District of Columbia wherein he testified, ‘‘If I charged 
(Midwest), I charged myself. I owned a hundred per cent 
of the stock.’’ (JA 42). 

The plaintiff, Theodore Rosenak, had performed valuable 
services for the Midwest Broadcasting Company for which 
he had not been paid nor had he been reimbursed for out of 
pocket expense. (JA 17.) He sold his stock to Lou Poller 
for $50,000.00, plus 10 per cent of the net proceeds of disso- 
lution. In doing so, he relied on assertions of Mr. Poller as 
to the approximate amount of these proceeds and as to the 
fact that the corporate affairs would be shortly consum- 
mated and the proceeds available for distribution. (JA 18.) 

The parties clearly intended the term net proceeds to 
mean that which was available to stockholders on dissolu- 
tion. (JA 18, JA 65-72, Pl’s. Ex. 1, 3, 4.) 

The defendant’s definition of his own term was reduced 
to writing by him at a later date and can be clearly shown 
by comparing (JA 66, Pl’s. Ex. 3), wherein Lou Poller 
wrote ‘‘We have a customer who is interested in buying 
our 30 acres in Hales Corners for about $24,000... . You 
will of course get 10% as soon as it is consummated.’’ And 
the statement prepared for use by Lou Poller in this law- 
suit (JA 67-72, Pl’s. Ex. 4), where he showed the ‘‘Net Pro- 
ceeds of Sale’? of this very same land at $21,657.07. He 
clearly intended from his letter (JA 66, Pl’s. Ex. 3), to 
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remit $2,165.70 to the plaintiff as part payment on his con- 
tractual obligation but he did not do this. (JA 12, 13.) 

The plaintiff made many demands on the defendant, Lou 
Poller, both orally and in writing for statements pursuant 
to his contract, but the defendant was evasive and never 
forwarded such a statement although one was promised 
(JA 12, 24, 25, 26). 

After the lawsuit was commenced (JA 67-72, Pl’s. Ex. 4), 
and indeed during the first day of trial (JA 89-96, Pl’s. Bx. 
20), statements of a sort were furnished, but they were in 
disagreement and contained items not found in the books 
of the Midwest Broadcasting Company, and not substan- 
tiated by any testimony. (JA 31, 32, 33, 34, 35, 36, 37, 38, 39, 
40, 41, 42.) 

The defendant in his letter of October 21, 1955 (JA 66, 
Pl’s. Ex. 3), admitted that there were proceeds payable to 
plaintiff and the plaintiff even without the benefit of de- 
tailed information concerning the liquidation of Midwest 
Broadcasting Company has proved that there were net pro- 
ceeds available pursuant to the aforesaid contract. (JA 45, 
46, 47.) 

Mr. Leland Willis, a certified public accountant, employed 
after the commencement of this action at the expense of the 
plaintiff, examined the books of the Midwest Broadcasting 
Company as of the date of their closing on December 31, 
1955. (JA 44, 45.) He testified that the corporate books 
disclosed $235,159.66 available on December 31, 1955, and 
that the sale of other assets listed on (JA 67-72, Pl’s. Ex. 4) 
after that date raised this figure to approximately $270,- 
000.00. (JA 98-103, Pl’s. Ex. 22.) 

Mr. Willis testified further that Exhibit 4, the purported 
statement submitted by defendant 6 months after this law- 
suit was commenced showed $122,035.47 available (JA 45), 
and that (JA 84, 85, Pl’s. Ex. 11) filed by defendant with the 
Federal Communications Commission showed $335,159.66 
available for distribution (JA 84, 85, Pl’s. Ex. 11). 
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Mr. Willis was unable to reconcile the differences on 
these statements or to verify the accuracy and validity of 
the accounts contained therein from the material submitted 
to him and to plaintiff for examination (JA 46, 47, 48). To 
further complicate Mr. Willis’s task, no information at all 
was made available to plaintiff concerning transactions 
made after December 31, 1955. (JA 45.) 

Not only did plaintiff prove that there were proceeds 
available pursuant to the contract aforesaid but he showed 
to the Court that many figures included in defendant’s pur- 
ported statements were of questionable validity and that 
some of these could not be substantiated from the books, 
records or memory of the plaintiff. (JA 45, 46, 47, 48.) 

Mr. Willis testified and (JA 89-96, Pl’s. Ex. 20), admits to 
the fact that defendant fabricated the figure of $126,000.00 
owed him and his wife for back salaries. The figure is ad- 
mittedly not on the books and it is not substantiated or 
validated by any evidence or testimony and yet it appears 
for the first time on the day of trial (JA 89-96, Pl’s. Ex. 20), 
having been previously omitted from statements submitted 
to plaintiff and the F.C.C. (JA 67-72, Pl’s. Ex. 4), (JA 84, 
85, Pl’s. Ex. 11). 

Mr. Willis further testified (JA 45, 46, 47, 48), that de- 
fendant manipulated other known accounts such as “‘office 
expense,’’ ‘‘interest on officers’ loans,’’ ‘‘travel,’’ ete. with- 
out being able to substantiate them by evidence or the books 
and records of the company made available to plaintiff. Mr. 
Willis could not testify as to the proper amount of these 
individual items and defendant did not. (JA 45, 46, 47, 48). 

Mr. Poller, on April 20, 1956, in a statement submitted to 
the Federal Communications Commission, stated that in 
addition to acquiring all the assets of the Midwest Broad- 
casting Company, he assumed $22,980.60 of its liabilities 
(JA 56). But his unsubstantiated statement submitted to 
plaintiff after suit shows these liabilities at $108,057.09. 
(JA 67-72, Pl’s. Ex. 4). He did not reconcile the difference. 
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Another unexplainable and unsubstantiated manipulation 
of the statement is the charge on (JA 67-72, Pl’s. Ex. 4), of 
$240,000.00 for the capital stock of the corporation and the 
similar charge of $500,000.00, appearing on (JA 89-96, Pl’s. 
Ex. 20). 

The plaintiff before objection stymied his inquiry into 
the validity of loans made by defendant to the Midwest 
Broadcasting Company (JA 41), showed the court that 
defendant could not or would not testify to many of these 
loans including the Mangear transaction listed as a loan in 
the amount of $28,098.98 (JA 41), (JA 67-72, Pl’s. Ex. 4). 
Defendant also could not or would not produce evidence 
showing that the corporation was actually indebted to him 
for other amounts listed on his statement of loans to the 
corporation (JA 41, JA 67-72, 89-96, Pl’s. Ex. 4, 20). 

Mr. Poller did, however, testify that he received various 
sums of money for the assets of the Midwest Broadcasting 
Company but was unable to testify or did not testify to the 
exact figures (JA 33, 34). It is clear from all of the fore- 
going that the plaintiff has established that the Midwest 
Broadcasting Company is dissolved, that there was a con- 
tract to pay plaintiff 10 per cent of the proceeds available 
less $6,000.00; that demand was made for payment of these 
proceeds to which plaintiff was entitled; that some proceeds 
were available and in the hands of defendant; that defend- 
ant has not accounted for the net proceeds of the Midwest 
Broadcasting Company. 


STATUTES INVOLVED 


U. S. Code, Title 28, Secs. 1291, 1332(a)(1), Wisconsin 
Statutes, Section 180.755. FILING AND RECORDING 
STATEMENT OF INTENT TO DISSOLVE AND 
EFFECT THEREOF. 


The statement of intent to dissolve, whether by consent 
of stockholders or by act of the corporation, shall be filed 
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and recorded, and thereupon the corporation shall cease to 
carry on its business, except in so far as may be necessary 
for the proper winding up thereof. 


Wisconsin Statutes, Section 180.757. PROCEEDINGS 
AFTER FILING AND RECORDING OF STATEMENT 
OF INTENT TO DISSOLVE. 


(1) The corporation shall proceed to collect its assets, 
convey and dispose of such of its properties as are not to 
be distributed in kind to its shareholders, pay, satisfy, and 
discharge its liabilities and obligations and do all other 
acts required to liquidate its business and affairs, and, after 
paying or adequately providing for the payment of all its 
obligations, including those contingent in nature, distribute 
the remainder of its assets, either in cash or in kind, among 
its shareholders according to their respective rights and 
interests. 


Wisconsin Statutes, Section 180.765. ARTICLES OF DIS- 
SOLUTION. 


When all debts, liabilities and obligations of the corpora- 
tion, including those contingent in nature, have been paid 
and discharged, or adequate provision has been made there- 
for, and all of the remaining property and assets of the 
corporation have been distributed to its shareholders, 
articles of dissolution shall be executed in duplicate by the 
president or a vice president and the secretary or an assist- 
ant secretary, and shall be sealed with the corporate seal, 
if there be any, and shall set forth: * * * 


Wisconsin Statutes, Section 180.767. FILING AND RE- 
CORDING ARTICLES OF DISSOLUTION AND EF- 
FECT THEREOF. 


The articles of dissolution shall be filed and recorded, 
and thereupon the existence of the corporation shall cease, 
except for the purpose of suits, other proceedings and ap- 
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propriate corporate action of stockholders, directors and 
officers as provided in this chapter. Upon receipt of the 
certificate of the register of deeds, the secretary of state 
shall issue a certificate of dissolution. 


STATEMENT OF POINTS 


I. Wisconsin Law Governs THE INTERPRETATION OF THE 
Cowrracr Herery anp Any Questions ConcERNING 
Corporate DissoLutTion aNp Corporate PROPERTY. 


TI. Mrowest Broapcastine Company Is Dissoven. 


III. Meanie or Contract Is PLarn anp THE Court ERRep 
in Disrecarpinc Its Unegurvocan Lancuace; Ir 
Turre Are Any AMBIGUITIES, THE CourT ERRED IN 
Faruine to AppLy THE Doctrine or ConTRA PROFEREN- 
TUM AND In DiskEGARDING THE PracticaL ConsTRuc- 
vIon oF Contract TERMS BY THE DEFENDANT. 


A. The term ‘‘net proceeds’’ is unambiguous and 
has a well established meaning. 

B. Any ambiguities must be construed against the 
defendant under the doctrine of contra profer- 
entum. 


C. Practical construction by the defendant should 
have been considered. 


IV. Puamwtirr Is Enrrrtep ro an ACCOUNTING AND THE 
Covrr Errep iw Denyine Puarmntirr Tus REviEr. 


V. Covrr’s Frspinc Taat Pramrirr Famep to Esras- 
uish Any Ner Proceeps Is Crearty ERRoneovs. 


VI. Tax Court Exrep rm Susrarnine Ossecrion To QUES- 
tions Concerntnc Waat Derenpant Pam FoR THE 
Pourcuase or Cuarms AGAINST THE CORPORATION. 
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VIL. Tue Vauowrry or Loans Mave To THE CORPORATION BY 
DEFENDANT AND THE AMOUNT THEREOF ARE RELEVANT. 


VIII. Uxvertriep Ficures ror Sauaries Due Lov anp Rose 
Potter ApmitrepLty Not on Booxs Are Nor a Consmp- 
ERATION IN DerermMintnc Net Proceeps UNDER THE 
Conrract. 


SUMMARY OF ARGUMENT 


The term ‘‘net proceeds”’ as used in the contract between 
the parties herein has a well established meaning as in- 
terpreted by the Supreme Court of the State of Wisconsin 
and Wisconsin law governs the validity and interpretation 
of the instant contract. 


The Wisconsin court defines the term simply, ‘‘net pro- 
ceeds, that is what is realized after deducting expenses.”’ 


However, if there is any ambiguity in the contract’s 
meaning or the meaning of the term ‘‘net proceeds,’’ the 
court must interpret the contract contra proferentum since 
the defendant chose the wording of the contract and pre- 
pared it in his own handwriting. 


The court below also failed to apply to this case the 
doctrine of practical construction, recognized virtually uni- 
versally and given great weight in Wisconsin, when this 
doctrine should have been applied in determining the inter- 
pretation of the contract between the parties. 


The plaintiff herein is entitled to an accounting. All the 
material facts are within the knowledge of defendant, and 
he must account for moneys collected and charges against 
such assets. The instant case is typical of those in which 
the court grants an accounting. One contracting to pay an- 
other a portion of proceeds must account to him. The plain- 
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tiff made demand upon the defendant for an accounting, 
but none was rendered although one was promised. A spe- 
cial confidence was reposed in defendant and in addition 
the account is complicated. Accordingly, the court was in 
error in granting judgment against the plaintiff and deny- 
ing the accounting prayed for. 

The defendant should be allowed to recover only the 
amount actually paid by him for notes and claims against 
the corporation. Thus, the court erred in not allowing ques- 
tions concerning this matter. 

Large loans were claimed by defendant as a liability or 
offset to the proceeds of dissolution in purported state- 
ments submitted after suit was commenced. The validity of 
loans made to the corporation and the amount thereof are 
therefore relevant in determining net proceeds under the 
contract. 


No salaries due officers were shown on the books of the 
corporation as of the date of their closing on December 31, 


1955. No salaries due officers were shown on other state- 
ments of the Midwest Broadcasting Company. On the day 
of trial a purported statement, Plaintiff’s Exhibit 20, 
claimed some $126,000 in back salaries due defendant and 
his wife not on the books. No testimony was introduced 
concerning these figures. Defendant is now estopped to 
assert a claim for services, and certainly no such unverified 
figures for salaries not on the books will be considered in 
determining net proceeds herein. The same is true of the 
unsubstantiated deductions called capital stock, varying in 
each instance. 

The testimony and Plaintiff’s Exhibit 22, substantiated 
by a certified public accountant, showed net proceeds at 
dissolution and at the date of the closing of the books of 
the corporation, December 31, 1955, of $235,159.66. The 
court’s finding that plaintiff failed to establish any net 
proceeds is clearly not supported by the evidence. 


Wisconsin Law Governs the Interpretation of the Contract 
Herein and Any Questions Concerning Corporate Dis- 
solution and Corporate Property. 


A contract as to its validity and interpretation is gov- 
erned by the law of the place where it is made, the lex loci 
contractu. It is an undisputed fact and clearly indicated by 
the record that the contract now before the court was en- 
tered into in Wisconsin by Wisconsin residents. It con- 
cerned the dissolution of a Wisconsin corporation with its 
assets in Wisconsin. 

The cases abound in statements and holdings to the effect 
that the law of the state in which a contract is made or 
entered into governs the contract, its nature, validity, obli- 


gation, interpretation, and legal effect, and all matters of 
substance involved therein. Nakdimen v. Baker, 100 F. (2d) 
195 (C.C.A. Ark.); Turner v. New York Life Ins. Co., 100 
F. (2d) 193 (C.C.A. Mo.) ; Schram v. Smith, 97 F. (2d) 662 
(C.C.A. Ariz.); Aaron v. Mango, 207 Wis. 583, 242 N.W. 
138.1 


Under the doctrine of the Erie case (Erie R. Co. v. Tomp- 
kins, 304 U.S. 64, 82 L. Ed. 1188) Wisconsin laws and the 
construction of them by the appropriate state courts also 
govern in determining all questions concerning the dissolu- 
tion of Midwest Broadcasting Company, corporate property 
and the rights and duties of its directors and other corpo- 
rate officers.” 


2 For pages of citations supporting this general rule, see 17 Corpus 
Juris Secundum, Contracts, Sec. 12 (1939). 
2 See Cyc. Fed. Proc. (2d Ed.) Sec. 609. 
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I. 
Midwest Broadcasting Company Is Dissolved. 


The record and exhibits made a part thereof show that 
Midwest Broadcasting Co. filed a Statement of Intent to 
Dissolve with the Secretary of State of Wisconsin on the 
15th day of February, 1955. On January 27, 1956, Midwest 
filed Articles of Dissolution with the Secretary of State. 

Under Wisconsin law, upon the filing of the Articles of 
Dissolution, the existence of the corporation shall cease. 
Wisconsin Statutes, Section 180.767. 

Upon the filing and recording of such Articles, dissolution 
is complete, and Articles of Dissolution are not filed until 
after the winding up process has been completed. See Wis- 
consin Statutes, Sections 180.755, 180.757, and 180.765.° 
Thus, Midwest’s dissolution was complete in January of 
1956, and the winding up process which had been in prog- 
ress for 11 months was then accomplished. The directors 
named in the articles or decree of dissolution are by statute 


made trustees as to any property inadvertently or otherwise 
omitted from the final distribution for the benefit of the 
persons beneficially entitled to such property or its pro- 
ceeds. Wisconsin Statutes, Section 180.768. 


Ii. 


Meaning of Contract Is Plain and the Court Erred in Dis- 
regarding Its Unequivocal Language; If There Are 
Any Ambiguities, the Court Erred in Failing to Apply 
the Doctrine of Contra Proferentum and in Disregard- 
ing the Practical Construction of Contract Terms by 
the Defendant. 

It is our contention that the meaning of the contract 
herein is plain, and ‘‘the courts will not write contracts for 
*See also Drzewiecki Vv. Stempowski, 232 Wis. 447, 287 N.W. 747 


(1989) ; State ex rel. Pabst v. Circuit Court, 184 Wis. 301, 199 N.W. 213 
(1924). 
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the parties to them nor construe them other than in accord- 
ance with the plain and literal meaning of the language 
used.’’ Henrietta Mills v. Comm. of Internal Revenue, 52 F. 
2d 931 (C.C.A. 4th, 1931). 


This has always been the law in Wisconsin. 


‘‘No principle is better understood than the one that 
the meaning apparent upon the face of an instrument, 
taking the words in their literal sense and as applicable 
to the subject-matter involved, no absurdity or contra- 
diction appearing, must be taken as that of the parties, 
intended by them to be embodied therein; and that 
courts in dealing with the contract are not at liberty to 
add thereto or take therefrom.’’ Hart v. Hart, 117 Wis. 
639, 654, 94 N.W. 890. 


And in Schuhknecht v. Robers, 192 Wis. 275, 212 N.W. 
657 (1927) the court stated: 


‘<The contract speaks for itself in plain and unequiv- 
ocal language. It makes no difference under the law 
what the parties now think it means. The sole question 
is the fair and reasonable interpretation of the writing 
as it stands.’’ (p. 282) 


The court below did not rule directly on whether the 
meaning of the contract was plain. In fact, it gave no hint 
on how or whether it interpreted the contract at all. How- 
ever, in rendering judgment against the plaintiff under 
Rule 41(b) of the Federal Rules of Civil Procedure and 
from its finding that plaintiff failed to establish any net 
proceeds available to him under his contract, it is evident 
that the court disregarded the plain meaning of the contract 
aforesaid entitling the plaintiff to 10% of the ‘‘net pro- 
ceeds’’ less $6,000.00 and certainly entitling him to an 
accounting regarding those proceeds. 


A. The term ‘‘net proceeds’’ is unambiguous and has a 
well established meaning. 
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The term ‘‘net proceeds’’ has a well established meaning. 
It is unambiguous, and parol evidence is inadmissible to 
show what parties meant by the words ‘‘net proceeds.’’ 
The language is simple and plain. Collins v. Treat, 152 S.E. 
205, 207, 108 W. Va. 443 (1980). 


Wisconsin also finds the meaning of this term clear. 
“‘ ‘NET PROCEEDS’, THAT IS WHAT IS REALIZED 
AFTER DEDUCTING EXPENSES.” Wisconsin Dept. 
of Taxation v. Miller, 2 N.W. (2d) 362, 363, 239 Wis. 507 
(1942). 


Liquidation of a going corporation and sale of its assets 
is similar to the ordinary sale transaction. Several such 
cases define net proceeds as follows: 


“Net proceeds of sale is what remains of gross pro- 
ceeds after paying expenses of sale.’’ Cleveland v. 
Glassell, 4 P. 24 596, 598, 117 Cal. App. 713; Dallas 
County v. Club Land and Cattle Co., 66 S.W. 294, 296, 
95 Tex. 200. 


“‘Net proceeds realized’’ is the balance remaining after 
expenses incurred in effecting liquidation have been de- 
ducted from total sales price of assets. In Re La Rowe, 
D.C. Minn., 91 F. Supp. 52, 55. 

Nor is the term ‘“‘net proceeds’’ restricted to money for 
“proceeds are not necessarily money.’’ Lake v. Universal 
Pictures Co., D.C. Cal., 95 F. Supp. 768 (1950). Thus net 
proceeds would include the value of any property not con- 
verted to money. 

‘‘Net proceeds’? under the contract herein are to be de- 
termined by ascertaining the gross proceeds of Midwest’s 
liquidation including the value of any property not con- 
verted to money and subtracting therefrom the allowable 
expenses of the liquidation. 


B. Any ambiguities must be construed against the de- 
fendant under the doctrine of contra proferentum. 
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The record is clear and the evidence undisputed that the 
defendant chose the wording of the contract and prepared 
it in his own handwriting. If there is any ambiguity, there- 
fore, in the contract’s meaning or the meaning of the term 
‘‘net proceeds,’’ the court must interpret the contract 
contra proferentum, and the court below erred in failing 
to do so. 

Wisconsin recognizes this doctrine which holds that 
ambiguities in a contract are to be construed against the 
party who prepared it, and has applied the doctrine in a 
long line of cases. 


“It is a recognized rule of law that a written contract 
should, if ambiguous, be construed most strongly 
against the party preparing it.’’ Skelly Ow Co. v. 
Petersen, 257 Wis. 300, 43 N.W. (2d) 449 (1950). 


In this regard see also Derce v. Reliable Tool & Machine, 
Inc., 250 Wis. 224, 26 N.W. (2d) 673 (1947); Schuhknecht 
v. Robers, supra, p. 282; Ebenreiter v. Freeman, 274 Wis. 


290, 79 N.W. (2d) 649 (1956); Felton v. Stacey, 175 Wis. 
471, 185 N.W. 536 (1921); Meske v. Wenzel, 247 Wis. 598, 
20 N.W. 654 (1945) ; Huck v. Chicago, St. P., M. & O. R. Co., 
5 Wis. (2d) 124, 92 N.W. (2d) 349 (1958). 

The great weight of authority also upholds this doctrine 
construing ambiguities against the party preparing a con- 
tract or employing the words concerning which doubt arises. 

The court will adopt the meaning which is the less favor- 
able in its legal effect to the party who chose the words. 
Northern Pac. R. Co. v. Twohy Bros. Co., 95 F. 2d 220 
(C.C.A. 9th, 1938).* 

The case now before the court exemplifies the reasons for 
this rule. A man is responsible for ambiguities in his own 
expression and has no right to induce another to contract 


‘See also Dickinson v. Maryland Cas. Co., 125 A. 866, 101 Conn. 369 
(1924) ; Keefer Coal Co. of Ill. v. United Elec, Coal Co., 10 N.E. 2d 210, 
291 Ill. App. 477 (1987); Texas Co. v. Adelman, 99 P. 2d 874, 186 Okl. 
663 (1939), etc. 
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with him on the supposition that his words mean one thing, 
while he hopes the court will adopt a construction by which 
they would mean another thing more to his advantage. Also 
the words of a contract are chosen by the party having an 
advantage in bargaining power. The defendant, Lou Poller, 
was the president and majority stockholder of Midwest 
Broadcasting Company. He was in the process of dissolv- 
ing the company, of selling its assets, of moving out of 
Wisconsin. He alone knew what proceeds there might be. 
The plaintiff was completely at his mercy. 

In Lake v. Universal Pictures Co., D. C. Cal., 95 F. Supp. 
768 (1950), the court was called upon to interpret ‘‘net 
proceeds.’’ Therein, the court stated: 


“¢A contract is to be more strictly construed against 
the party preparing it and using the specific terms than 
against the party who did not prepare the contract. 
Therefore interpretation in this case must be construed 
more strictly against the defendant who prepared it 
than against the plaintiff.’’ 


On this basis, the court found for plaintiff, adopting the 
meaning of net proceeds advanced by plaintiff. 

Many, many other cases apply this doctrine. In Stern- 
berg v. Drainage Dist. No. 17, 44 F. (2d) 560 (C.C.A. 8th, 
1930), the court said: 


“‘If the contract is ambiguous, the plaintiff is respon- 
sible for its ambiguity, and under such circumstances, 
the contract should be construed most strongly against 
the party preparing it. (p. 562). Phoenia Ins. Co. v. 
Slaughter, 12 Wall 404, 20 L. Ed. 444. 


Defendant cannot now complain he made a bad bargain. 
The courts do not make a contract for the parties and the 
parties must be content to perform and to receive perform- 
ance in accordance with their own agreement. Temple v. 
Clinton Trust Co., 62 A. 2d 690, 1 N.J. 219 (1948). 

That construction of the contract urged by one party 
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“See also Dickinson v. Maryland Cas. Co., 125 A. 866, 101 Conn. 369 
(1924) ; Keefer Coal Co. of Ill. v. United Elec. Coal Co., 10 N.E. 2d 210, 
291 Ill. App. 477 (1937); Texas Co. v. Adelman, 99 P. 2d 874, 186 Oki. 
663 (1939), etc. 
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That construction of the contract urged by one party 


18 


would or would not work hardship on the other party has 
been held immaterial in determining proper construction, 
and does not prevent the application of the doctrine contra 
proferentum. Northern Pac. Ry. Co. v. Twohy Bros. Co., 
supra p. 17; Sartoris v. Utah Construction Co., 21 F. 2d 1 
(C.C.A. 9th 1927). 

As stated above, the court made no specific rulings, find- 
ings or conclusions of law concerning the interpretation of 
the contract herein. However, from the scanty findings the 
court did make and from its judgment against the plaintiff 
under Rule 41(b), it is obvious that the court did not apply 
the doctrine of contra proferentum in deciding this matter. 
And in that respect the court erred since the contract herein 
must be construed against the defendant who wrote the 
contract and chose the wording. 


C. Practical construction by the defendant should have 
been considered. 


In numerous cases, the courts have held that evidence of 
practical interpretation and construction by the parties is 
a factor in choosing the meaning to which legal effect will 
be given.® 

The ‘practical construction”’ given to a contract by one 
of the parties may be used in support of the construction 
now urged in court by the other party. Mantell v. Inter- 
nat’l Harmonica Corp., 55 A. 2d 250, 141 N.J. Eq. 379 
(1947). 

In fact the courts give this construction by the parties 
great, if not controlling weight, in determining its proper 
interpretation. Lowrey v. Hawaii, 206 U.S. 206, 27 S. Ct. 
622; Barber Asphalt Pav. Co. v. St. Paul (C.C.A.) 224 F. 
842. 

In the present case, defendant wrote plaintiff that he was 


5 Qld Colony Trust Co. v. Omaha, 33 S. Ct. 967, 230 U.S. 100 (1913) ; 
Northern Pac. R. Co. v. U.S., 70 F. Supp. 826 (DC Minn. 1946); Mazx- 
well-Davis v. Hooper, 57 N.E. 2d 587, 317 Mass. 149 (1944). 
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about to sell some land for $24,000.00, ‘‘You will of course 
get 10% as soon as it is consummated,’’ continued defend- 
ant.° This clearly indicates the meaning defendant gave to 
his own form of expression. Further, the defendant in pre- 
paring Exhibit 4 again defines the term ‘‘net proceds.’’? 
He states: 


Sales Price $23,600.00 
Less 


Cost of Sale $1,342.93 
Legal Expense 250.00 
Exp. to Milwaukee 350.00 1,942.93 


NET PROCEEDS OF SALE $21,657.07 


Wisconsin is one of the states placing great weight on 
the construction placed upon contract terms by the parties. 


‘‘Practical construction placed by the parties in in- 
terest upon doubtful or ambiguous terms in a contract 
will exercise a great and sometimes a controlling in- 
fluence in determining the construction to be placed 
thereon by the courts.’? Burton v. Douglass, 141 Wis. 
110, 114, 123 N.W. 631 (1909).® 


The lower court erred in not considering the practical 
construction by the defendant of the contract which is the 
basis of this suit when this construction should have been 
given great weight in determining the interpretation of 
such contract. 

IV. 
Plaintiff Is Entitled to an Accounting and the Court Erred 
in Denying Plaintiff This Relief. 

Plaintiff is entitled to an accounting. All the material 

*See Plaintiff’s Exhibit 3, JA 66. 

7JA 67-71, 


*See also Excelsior W. Co. v. Messinger, 116 Wis. 549, 554, 93 N.W. 
459; Janesville Cotton Mill v. Ford, 82 Wis. 416, 430, 52 N.W. 764. 
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facts are within the knowledge of defendant, and he must 
account for moneys collected and charges against such 
assets. 

Equity will entertain an action for accounting, where, in 
view of the relation between the parties, plaintiff’s right 
might be imperiled were he required to proceed at law, on 
account of his inability to furnish proof of his lawful 
claims. Chafee v. Conway, 125 Wis. 77, 103 N.W. 269 (1905). 
That is the situation in the case at bar. Plaintiff is entitled 
to recover, but the exact amount can be determined only 
through an accurate accounting by the defendant. 

The instant case is typical of those in which the court 
grants an accounting. When defendant breached his con- 
tract and refused to account and pay to plaintiff his share, 
‘This states a cause of action for an accounting.’’ Sullivan 
v. Ashland Light, Power & Street R. Co., 156 Wis. 445, 146 
N.W. 506 (1914). Plaintiff prayed for such an accounting 
as would afford him full benefit of his contract. ‘‘The truth 
in respect thereto cannot be ascertained, otherwise than by 
a coercive accounting.’’® 

Another typical case states that, ‘‘One contracting to pay 
another a portion of proceeds must account to him.’’ ’° 

Similarly, the court granted an accounting in Root v. 
Fitzhugh, 132 Wis. 549, 112 N.W. 508 (1907), wherein the 
plaintiff brought an action for accounting under a contract 
by defendant to pay over a certain share of the sale of lands. 

Plaintiff made demands upon the defendant to account 
both orally and in writing, but no accounting was rendered. 
Concerning the dissolution of Midwest Broadcasting Com- 
pany and the net proceeds resulting therefrom, the grounds 
for an accounting exist. A special confidence was reposed 
in the defendant who dissolved the company and he owes a 
duty to account to the plaintiff under their contract. In 


* See the Sullivan case, supra, p. 447. 
® See Elliott v. Murphy Timber Co., 117 Or. 387, 244 P. 91. 
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addition, the account is complicated, and that alone is suffi- 
cient ground for granting an accounting.” 

Accordingly, the court was in error in granting judgment 
against the plaintiff under Rule 41(b). 


Vv. 


Court’s Finding That Plaintiff Failed to Establish Any Net 
Proceeds Under the Contract Is Clearly Erroneous. 


The testimony and Plaintiff’s Exhibit 22,” substantiated 
by a certified public accountant, showed net proceeds at 
dissolution and at the date of the closing of the books of the 
corporation, December 31, 1955, of $235,159.66. There is no 
testimony to the contrary. There is also testimony that 
Plaintiff’s Exhibit 11% filed with the Federal Communica- 
tions Commission showed $335,159.66 available for distribu- 
tion as of the same date, December 31, 1955. 

About six months after this lawsuit was commenced, an 
unsigned statement was sent to plaintiff entitled ‘‘Lou & 
Rose Poller, Analysis of Stock and Loan Liquidation of 
Midwest Broadcasting Company.’’* This purported state- 
ment was not substantiated in any way. In fact when the 
defendant was questioned about it, he stated that he didn’t 
know who prepared the document, why it was drawn up or 
whether it was supposed to be an accounting. 

Plaintiff need not disprove an account served on him by 
defendant after suit was begun since he is not bound by 
such account. Moore v. Reinhardt, 117 N.Y.S. 534, 182 App. 
Div. 707. However, Mr. T. Leland Willis testified that even 
this unsubstantiated statement showed $122,035.47 avail- 
able for distribution. 

On the day of trial, defendant submitted another un- 


"1 Corpus Juris Secundum, Accounting (1936). 
(JA 98-103). 

* (JA 84, 85). 

“ (Exhibit No. 4, JA 67-72). 
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signed statement.* This purported statement differed radi- 
cally from Exhibit No. 4. Again it was not substantiated in 
any way. To arrive at a deficiency the unknown party who 
prepared the statement added huge figures for salaries and 
capital stock which are not reflected in the books and which 
are not a consideration in determining net proceeds under 
the contract. Nor is there any testimony by defendant or 
anyone else to impart substance to these unverified figures. 

No books were kept after 1955 so only the defendant 
knows what assets he acquired after that date or what 
expenses he had. 


“The burden of disclosure should rest upon him who 
has enjoyed the trust and had the knowledge. One of 
the weapons of a court of equity, namely a demand 
that he account, is appropriate and necessary to cast 
this burden upon the defendant.’’ Somervaill v. Mc- 
Dermott, 116 Wis. 504, 93 N.W. 553 (1903). 


The lower court failed to so demand, and further errone- 
ously held that plaintiff failed to establish any net pro- 
ceeds. Such finding is clearly not supported by the evidence. 

Defendant Poller admits receipt of money in the liquidat- 
ing of Midwest Broadcasting Company. When such is the 
case, ‘‘he must prove a proper disposition thereof.’’ Pappa- 
thanos v. Coakley, 161 N.E. 804, 263 Mass. 401 (1928). 

The courts hold that it is not sufficient to merely claim 
certain expenses as deductions. Defendant must prove 
them. ‘‘Vouchers are admissible in evidence and in making 
proof of credits claimed by defendant, he should present an 
itemized statement showing details of expenditures, with 
vouchers, receipts and memoranda supporting his claim.’’ 
Wootton Land & Fuel Co. v. Ownbey, 265 F. 91, 99 (C.C.A. 
8th, 1920). Otherwise, no reasonable test of the accuracy 
of his deductions could be made. 

In this case not only did defendant fail to prove his de- 


* (Plaintiff’s Exhibit 20, JA 89-96). 
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ductions, he has not introduced any evidence whatsoever 
concerning them. If the court therefore was correct in 
denying the plaintiff an accounting, which we dispute, 
nevertheless, the court was in error in granting judgment 
against plaintiff under Rule 41(b) since the plaintiff did 
prove net proceeds and was entitled to judgment for 10% 
of these proceeds less $6,000.00 under his contract afore- 
said. 


VI. 
The Court Erred in Sustaining Objection to Questions 


Concerning What Defendant Paid for the Purchase of 
Claims Against the Corporation. 


There is conflict in the decisions as to whether corporate 
officers can purchase claims against their corporation at a 
discount and then enforce them for their face value. Many 
cases hold that a director can recover only what he paid for 
such claims. Each case seems to depend upon the fact 


situation. 

In this case defendant purchased $233,138.61 in corporate 
notes and obligations or at least he claimed a purchase in 
that amount as an offset against assets on dissolution in his 
purported statement, Plaintiff’s Exhibit 4.° We intended 
to show that defendant purchased these notes and claims 
for nothing or virtually nothing. Then it would be up to the 
court to decide what amount he could recover on the liqui- 
dation of Midwest. Plaintiff certainly was entitled to pre- 
sent the facts to the court for its decision, and in refusing 
to allow any questions on this subject, the court was in 
error. 

In Wabunga Land Co. v. Schwonbeck, 222 N.W. 707, 245 
Mich. 505, the court held that a director who purchased a 
claim against the corporation at a reduced figure could 
only recover what he paid for it. Therein, the court said: 


%* (JA 67-72). 
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“‘It is too well settled to need citation of authorities 
that his duty to that company and its stockholders re- 
quired him to adjust this claim on terms advantageous 
to his company.”’ (P. 709). 


Higgins v. Lansingh, 154 Ill. 301, 40 N.E. 363, holds that 
a director who buys up at a discount a debt of the corpora- 
tion without advising the corporation of the opportunity 
will be considered as buying it for the corporation and can 
collect from it only the amount he paid. Was Midwest 
Broadcasting Co. advised of the opportunity? We cannot 
know, since the court did not allow any questions on this 
subject. 

Similarly, the courts have ruled that a director may not 
purchase outstanding obligations at a discount for specula- 
tion in his own interest, and enforce payment for the full 
amount. In such a case, the court stated: 


“The directors of a corporation are subject to the 
general rule, which prevails in regard to trusts and 
trustees, that they cannot use the trust property or 
their relation to it, for their personal gain. It is their 
duty to administer the corporate affairs for the com- 
mon benefit of all the stockholders, and exercise their 
best care, skill and judgment in the management of the 
corporate business solely in the interest of the corpo- 
ration.’”? Farwell v. Pyle-National Electric Headlight 
Co., 124 N.E. 449, 452, 289 Ill. 157. 


The Iowa court has said that such purchases are fraudu- 
lent and the director cannot be permitted to profit thereby. 
In this instance, The Telegraph v. Lee, 125 Iowa 17, 98 N.W. 
364 (1904), the director had been paid the full amount, and 
he was held liable for the profit plus interest. 

In the case now before the court, it is our contention that 
the defendant on liquidation should be allowed to recover 
only the amount actually paid by him for notes and claims 
against the corporation. But the court cannot decide this 
issue until the facts are before it. 


VII. 


The Validity of Loans Made to the Corporation by 
Defendant and the Amount Thereof Are Relevant. 


The court erred in sustaining objections to questions con- 
cerning the validity and amount of loans made by defendant 
to the Midwest Broadcasting Company. These loans were 
claimed as a liability or an offset to the proceeds of dissolu- 
tion by defendant in his purported statements submitted 
after suit was commenced. On Exhibit 4,” defendant lists 
as a deduction the amount of $329,162.26 allegedly loaned 
to the corporation, and Exhibit 20,!* treats these loans as 
having been repaid and the cash decreased accordingly. 

Among other things, plaintiff attempted to question de- 
fendant about the Mangcar Corporation transaction of 
which the defendant said the following: 


Question: ‘‘What are these Mangear Corporation 
assets transfer?”’ 

‘Answer: ‘‘That is what is an in-and-out deal. It 
didn’t involve any money, but it involves bookkeep- 
ing.”’ 19 


Plaintiff asked defendant to produce a note concerning 
that loan listed on Exhibit 4. The court sustained the ob- 
jection. Plaintiff asked what was loaned to the corporation 
in that amount. Again, an objection to the line of question- 
ing was sustained.” In this ruling the court was in error. 

Defendant testified that these loans to the corporation 
were repaid. In determining net proceeds under the con- 
tract, it becomes necessary to ascertain the amount and 
validity of loans to the corporation by defendant. Net pro- 
ceeds should be increased by the amount of any loans repaid 


"JA 67-72. 
“JA 89-96. 
»JA 41. 
JA 41. 
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to defendant or claimed by defendant which were not actu- 
ally loaned or which were invalid. 

For these reasons the questions concerning the Mangear 
corporation transaction were relevant, and the court erred 
in sustaining objections thereto. 


Vii. 


Unverified Figures for Salaries Due Lou and Rose Poller 
Admittedly Not on Books Are Not a Consideration in 
Determining Net Proceeds Under the Contract. 


Mr. Willis testified that no salaries due officers were 
shown on the books as of the date of their closing, Decem- 
ber 31, 1955. His report, Plaintiff’s Exhibit 22,7 shows that 
Lou and Rose Poller received $518,156.86 in cash during 
the year 1955, but there were no charges under salaries in 
the corporate books.“ Plaintiff’s Exhibit 11,** filed with 
the Federal Communications Commission by the defendant 
shows no salaries due officers as of December 31, 1955. 
The headings of Plaintiff’s Exhibit 20,7" admits the salary 
figures are not substantiated charges. They read, ‘‘Salaries 
due Lou Poller not on Books’’ and ‘‘Salaries Due Rose 
Poller Not on Books.’’ Further, no testimony whatsoever 
was introduced by defendant concerning these figures on 
Exhibit 20. Defendant’s pleadings made no claim for sal- 
aries, nor did his purported statement submitted after trial 
was commenced, Plaintiff’s Exhibit 4.° 

The defendant is now estopped to assert a claim for 
services. 

“Tf a man is silent when it is his duty to speak, he 


shall not be permitted to speak when it is his duty to be 
silent.”” Brown v. Jacobs, 29 F. 2d 202, 203. 


"JA 98-103. 

™ Other than a small amount actually paid to Rose Poller for the first 
nine months of 1955 and already deducted per books. 

*JA 84, 85. 

*JA 89-96. 

* JA 67-72. 
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In that case the court held that a corporation president 
was estopped to assert a claim for services where he was 
paid nothing for 33 months and credited himself with 
nothing on account of services on the corporate books and 
where financial statements during that time did not disclose 
any liability to him in that regard. 

It has always been the law that directors or other fidu- 
ciary officers of a corporation cannot retroactively assert 
claims for services. Claims for compensation which are 
evidently afterthoughts will not be allowed. Stafford’s 
Estate v. Progressive Nat. Farm Ass’n., 207 La. 1097, 22 So. 
(2d) 662. 

Wisconsin follows the general rule, and holds that a 
director who serves as president or treasurer of the corpo- 
ration presumptively serves without compensation and is 
not entitled to a salary for services unless there is a valid 
express agreement therefor. Security S. & T. Co. v. Coos 
Bay L. & C. Co., 219 Wis. 647, 263 N.W. 187 (1936), Lowe v. 
Ring, 123 Wis. 370, 101 N.W. 698, is to the same effect. 

The rationale for this rule is that ‘‘corporate officers 
have ample opportunity to adjust and fix their compensa- 
tion before they render their services.’’ Kilpatrick v. Pen- 
rose Ferry Bridge Co., 49 Pa. St. 118, 88 Am. Dec. 497. 

It has been held to be a well recognized and inflexible rule 
that directors or managerial officers of a corporation can- 
not legally vote to themselves or other officers compensation 
for past services, and that such payment would be void as 
without consideration and also ultra vires. Hurt v. Cotton 
States Fertilizer Co., 159 F. (2d) 52 (Sth Cir. 1947), Cert. 
denied 331 U.S. 828, 91 L. Ed. 1843. 

In the instant case not only does defendant wish compen- 
sation for past services, but he claims such salaries 31% 
years after dissolution and without any showing of corpo- 
rate minutes, by-laws or resolutions authorizing the same. 

On Exhibit 20, defendant lists $126,600.00 for salaries 
due not on books. Since the figure is not on the books and 
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not substantiated in any way, defendant could, if necessary, 
set this figure as easily at $500,000 or $1,000,000.00, thereby 
depriving plaintiff of any recovery under his contract what- 
ever the proceeds of dissolution. However, it is manifest 
that such unverified figures for salaries not on the books 
will not be considered in determining net proceeds herein. 

The same reasoning is applicable to the figures thrown 
in on Exhibits 4 and 20 as a deduction for Stock—Capital— 
or Stock Purchases of $240,000.00 in the first instance and 
$500,000.00 in the next instance. These figures were com- 
pletely unsubstantiated and would undoubtedly be set at 
$1,000,000.00 at defendant’s next opportunity. Further, 
they have no bearing on the determination of net proceeds 
under the contract between the plaintiff and defendant. As 
stated above,“* ‘“‘net proceeds’’ is the balance remaining 
after expenses incurred in effecting liquidation have been 
deducted. 


CONCLUSION 


We respectfully submit that the judgment against plain- 
tiff be reversed and the case remanded for an accounting 
or for further proceedings in accordance with a finding 
that the plaintiff has established net proceeds. 


Respectfully submitted, 
Dowatp CeraratTti, JR., 
Attorney for Appellant 


As of Counsel: 
Rosenak & RoseNnaK 
152 West Wisconsin Ave. 
Milwaukee, Wis. 


™ See III-A, Supra p. 14, 15. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Dee. 13, 1957 
Civil Action No. 3112-57 
Turopore Rosenak, Lake View Road, 
Thiensville, Wisconsin, 
Plaintiff, 


v. 
Lov Potzer, 1748 Sycamore St., N.W., 
Defendant. 


COMPLAINT 
Money Damages 


Now comes the plaintiff above named by his attorneys, 
Rosenak & Rosenak, Donald Cefaratti Jr., 1244 20th Street, 
Northwest, Washington, D. C., of counsel, and for a cause 
of action against the above named defendant alleges and 


shows to the court: 

1. Plaintiff is a citizen of the State of Wisconsin and 
defendant is a citizen of the District of Columbia. The 
matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars ($3,000.00). 

2. That the plaintiff resides on Lake View Road, Ozau- 
kee County, Wisconsin, and is by occupation an executive. 

3. That the defendant was formerly a resident of the 
Village of Whitefish Bay, Milwaukee County, Wisconsin, 
and did reside at 6050 North Lake Drive at the time he 
entered into the contract hereinafter mentioned. That de- 
fendant now resides at 1784 Sycamore Street, Northwest in 
the District of Columbia and has his place of business in 
the Pennsylvania Building, Washington, D. C. The de- 
fendant is by occupation a promoter and television-radio 
station owner and manager. 

4. That the defendant was the principal stockholder and 
officer of the Midwest Broadcasting Company, a corporation 
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organized and duly incorporated under the laws of the 
State of Wisconsin and licensed by the Federal Communi- 
cations Commission to broadcast television and radio sig- 
nals over certain wave lengths. 

5. That the plaintiff was a stockholder in the said Mid- 
west Broadcasting Company, having paid valuable consid- 
eration and receiving therefor 250 shares of the 2,500 
shares outstanding in said company. 

6. That, unknown to the plaintiff, on or about February 
15, 1955, the defendant did cause the said corporation to 
file a statement of intent to dissolve. That the plaintiff 
stockholder never received notice of a special meeting of the 
stockholders as required by Wisconsin law and did not in 
fact. participate in any meeting of stockholders called for 
the purpose of discussing dissolution. That, nevertheless, 
the Articles of Dissolution stated that 2,500 shares voted in 
favor of dissolution. 

7. That on or about March 5, 1935, the defendant executed 
a certain contract wherein he contracted to purchase the 
250 shares of Midwest Broadcasting Company stock then 
owned by plaintiff for Fifty Thousand Dollars ($50,000.00), 
and wherein he agreed that in addition to the Fifty Thou- 
sand Dollars ($50,000.00) paid by him upon the execution 
of said contract, the defendant would pay to the plaintiff 
as consideration for the sale of his stock, ‘‘his 10% share 
of the net proceeds after the complete dissolution of Mid- 
west assets, less the sum of $6,000.00 which will go to Lou 
Poller..... if 

8. That on or about January 27, 1956, the defendant, as 
principal officer of Midwest Broadcasting Company, signed 
and caused to be filed Articles of Dissolution which said 
articles stated in part as follows: 

‘¢(3) That adequate provision has been made for all 
debts, obligations and liabilities, contingent in nature, 
of which the corporation has actual knowledge; 

(4) That all the remaining property and assets of the 
corporation have been distributed among its share- 
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holders in accordance with their respective rights and 
interests ; 

(5) That adequate provision has been made for the 
satisfaction of any judgment, order or decree which 
may be entered against it in any pending suit.”’ 


9. That there are, however, assets as yet undistributed, 
namely, a certain lawsuit against Columbia Broadeasting 
Company arising out of the transactions of Midwest in 
which the plaintiff has an interest by reason of the above 
contract and certain television equipment in storage in a 
warehouse in Milwaukee. That there may be other Midwest 
assets remaining of which plaintiff has no knowledge. 

10. The plaintiff states on information and belief and 
therefore verily velieves that the net proceeds arising from 
the liquidation of Midwest and distributable under the above 
contract between plaintiff and defendant are in excess of 
Two Hundred and Fifty Thousand Dollars ($250,000.00). 

11. The plaintiff alleges on information and belief that 
defendant has appropriated the majority of the assets of 
Midwest and the proceeds of dissolution and has used them 
as though they were his property in violation of the trust 
imposed upon him and to the damage and waste of the 
plaintiff’s 10 per cent interest therein. 

12. That despite the demands of the plaintiff for an 
accounting and a settlement under his contract, defendant 
has continued to use and appropriate the proceeds of dis- 
solution and other property of the Midwest Broadcasting 
Company as though they were part of his personal estate, 
and he has not rendered any accounting or payment there- 
under. 

Wuenrerore, Plaintiff demands judgment: 

(1) That defendant be ordered to account to plaintiff for 
all moneys received from the dissolution of Midwest Broad- 
casting Company, all disbursements in regard thereto, and 
all funds therefrom retained by him. 

(2) That upon such accounting, plaintiff have judgment 
against the defendant for the amount due him under the 


4 


above contract as his 10 per cent share of the net proceeds 
of dissolution of Midwest Broadcasting Company less Six 
Thousand Dollars ($6,000.00), together wtih interest and 
the costs and disbursements of the action. 

(3) That, if necessary, a receiver be appointed over the 
property heretofore mentioned representing the proceeds 
of dissolution now in the sole possession of the defendant 
and in danger of being lost or otherwise impaired and that 
said receiver distribute the property according to judgment 
herein. 

ROSENAK & ROSENAK 
By Cuartes B. Rosenax, 
Attorneys for Plaintiff. 
152 West Wisconsin Avenue 
Milwaukee, Wisconsin 
As of Counsel: 
Donatp CEFARATTI JR., 
1244 20th Street, Northwest 
Washington, D. C. 


STATE OF WISCONSIN } 
\ SS 
MILWAUKEE COUNTY J 


THEODORE ROSENAK, being duly sworn on oath de- 
poses and says that he is the Plaintiff herein; that he has 
read the foregoing complaint and knows the contents 
thereof; that the same is true of his own knowledge, except 
as to those matters therein stated on information and belief, 
and as to those matters he believes it to be true. 

THEODORE ROSENAK 
TxroporE Rosenak 
Subscribed and sworn to before me 
this 9th day of December, 1957. 
Cares B. Rosenak 
Notary Public, Milwaukee, Co., Wis. 
My Commission expires: 2/14/60 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed April 30, 1958 
Civil Action No. 3112-57 
TuroporE Rosenak, 
Plaintiff, 

v. 

Lov Potter, 
Defendant. 


ANSWER 
FIRST DEFENSE 
The complaint fails to state a cause of action upon which 
relief may be granted. 


SECOND DEFENSE 
1. The allegations in Paragraphs 1, 2, and 4, of the Com- 
plaint are admitted. 


2. The allegations of Paragraph 3 of the Complaint are 
admitted as to residence, but denied as to place of business 
and occupation. It is further averred that the place of 
business and occupation of the defendant are completely 
irrelevant to the issues herein. 


3. The allegations of Paragraph 5 of the Complaint are 
admitted, but it is further averred that plaintiff sold all 
of his stock in Midwest Broadcasting Company to the de- 
fendant prior to, and in contemplation, of the liquidation 
of said company. 

4. The allegations of Paragraph 6 of the Complaint are 
entirely irrelevant to the issues in this case and are denied 
as pleaded. Plaintiff, in this suit, seeks to recover part of 
the proceeds of dissolution on the basis of an alleged con- 
tract so providing. He cannot at the same time question the 
validity of such dissolution. Furthermore, as shown by 
Paragraph 7 of the Complaint, plaintiff sold all of his stock 
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in Midwest Broadcasting Company to defendant for a valu- 
able consideration prior to, and in contemplation of, the dis- 
solution of said company. Therefore, the question of such 
validity cannot be raised by him, nor can it be raised in 
this forum. In addition, it is further averred that plaintiff 
was at all times kept fully informed with respect to the 
proposed dissolution. 

5. The allegations of Paragraph 7 of the Complaint are 
denied insofar as they imply that the part of the contract 
quoted therein constitutes the entire understanding of the 
parties. For further answer to Paragraph 7, defendant 
avers that the liquidation of Midwest Broadcasting Com- 
pany has not been completed and there are no proceeds to 
which plaintiff is entitled. Therefore, this suit is pre- 
mature. The parties contemplated and intended, by the 
agreement referred to in Paragraph 7 of the Complaint, 
that plaintiff should receive 10% of the monies remaining 
after the physical assets of Midwest Broadcasting Company 
had been sold and all debts had been discharged and the 
stockholders had been paid the value of their stock as de- 
termined by the parties in the agreement in which the 
plaintiff sold his 250 shares of stock to defendant for 
$50,000. The physical assets remaining unliquidated consists 
of television equipment in storage for which no purchaser 
las been found to date. At the present time the proceeds 
of the assets of Midwest Broadcasting Company which have 
been disposed of have not been sufficient to discharge the 
debts of the company and pay the stockholders the amounts 
due them. The amount which can be realized upon the re- 
maining physical assets is unknown, but it is not anticipated 
that it will be sufficient to discharge all debts of the company 
and pay the stockholders the amounts to which they are 
entitled. 


6. The allegations contained in Paragraph 8 of the Com- 
plaint are admitted, but, for further answer, defendant 
avers that they are irrelevant to the issues herein. Plaintiff 
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sold all of his stock in Midwest Broadcasting Company to 
defendant prior to, and in contemplation of, the dissolution 
of the company, and therefore has no interest in the dis- 
solution of the company as a stockholder thereof. 

7. For answer to Paragraph 9 of the Complaint, de- 
fendant admits that there is certain television equipment in 
storage, but denies the other allegations of Paragraph 9. 
Defendant has given answer to the allegations concerning 
the television equipment in storage in Paragraph 5 hereof. 
There are no other remaining assets. For further answer, 
defendant avers that the lawsuit against the Columbia 
Broadcasting Company is outside of the scope of the agree- 
ment upon which plaintiff bases this action, and plaintiff has 
no interest of any nature in such lawsuit. Furthermore, 
it is a suit in which Columbia Broadcasting Company denies 
all liability and the outcome of which cannot be predicted. 
In addition, it is a suit in which defendant already has 
expended a large amount for expenses and to the prosecu- 
tion of which he has devoted considerable time and in the 
future will be completed to expend additional large sums of 
money and to devote considerable additional time. Plaintiff 
seeks to assert an interest in that suit, but has made no 
offer to share in the expense of same, nor to assist in any 
way in prosecution thereof. 

8. Defendant denies the allegations of Paragraph 10 of 
the Complaint and for further answer avers that there are 
no net proceeds arising from the liquidation of Midwest 
Broadcasting Company and therefore there is nothing to 
be distributed to the plaintiff. 

9. Defendant denies the allegations of Paragraph 11 of 
the Complaint, and further avers that there are no proceeds 
distributable to the plaintiff. 

10. Defendant denies the allegations of Paragraph 12 of 
the Complaint, but is willing to and will render to plaintiff 
a full accounting of the liquidation of the assets of Midwest 
Broadcasting Company even though there has been no com- 
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plete disposal of those assets and, therefore, plaintiff’s 
demand is pre-mature. 


THIRD DEFENSE 
The agreement upon which the plaintiff bases his claim 
was prepared by the parties themselves without benefit or 
advice of counsel and must be interpreted in the light of all 
of the facts. The facts are as follows: 


There had been negotiations between the plaintiff and 
the defendant for the purpose of having plaintiff join the 
staff of Midwest Broadcasting Company as General Man- 
ager. In consideration of plaintiff joining the staff of Mid- 
west Broadcasting Company, it was also agreed that he be 
sold 10% of the stock of said company, or 250 shares, for 
$50,000 so that he might have an interest in the company 
as well as employment with the company. The company at 
that time was an affiliate of Columbia Broadcasting Com- 
pany and its prospects seemed to be excellent. Plaintiff 
never did in fact join the staff of Midwest Broadcasting 
Company and Midwest Broadcasting Company lost its affili- 
ation with Columbia Broadcasting Company, the loss of 
which, in effect, destroyed its value as a station and com- 
pelled it to go out of business. When it became apparent 
that Midwest Broadcasting Company could not continue 
in business and would have to liquidate, it was questionable 
as to when proceeds of liquidation would be available to 
stockholders and in what amount, if any. Because the 
parties had never intended that plaintiff become merely a 
stockholder and investor in Midwest Broadcasting Com- 
pany, but was to become an investor only as an incident of 
his employment by the company, which employment never 
materialized, defendant agreed to repurchase from the 
plaintiff his 250 shares of stock in the company for $50,000. 
To provide for the contingency that, if the right buyer could 
be found, the physical assets might produce an amount more 
than enough to pay all debts and obligations of the company 
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and the amount due stockholders on account of their stock 
interest, it was provided by the parties in the contract that 
plaintiff would receive 10% of the net proceeds of liquida- 
tion, less the sum of $6,000, which was to be paid to de- 
fendant in consideration of his purchase of the stock in 
advance of liquidation. The parties clearly understood and 
intended that the assets referred to in the agreement meant 
only existing physical assets and accounts receivable. 


FOURTH DEFENSE 

Plaintiff has averred the existence of physical assets 
which have not as yet been disposed of and by that averment 
demonstrates that his suit is pre-mature and should be dis- 
missed. Defendant will voluntarily furnish to plaintiff, 
within the next several weeks, a full accounting of the dis- 
solution to date which will clearly demonstrate that plaintiff 
is entitled to receive no monies because of said dissolution 
and that there is no issue to be litigated at this time. 


Wuererore defendant denies that plaintiff is entitled to 
any judgment hereunder and defendant demands dismissal 
of this suit with the costs by it incurred. 


Wise & PotamMKIn 
By Wim C. WIsE, 
615 Perpetual Building 
Washington 4, D. C. 
Attorney for Defendant. 


CERTIFICATE OF SERVICE 
I certify that a copy of the above Answer of defendant 
was mailed, postage prepaid, to Rosenak & Rosenak, 152 
West Wisconsin Avenue, Milwaukee, Wisconsin, and that 
2 copy was mailed, postage prepaid, to Donald Cefaratti, 
Jr., Esq., 1244 20th Street, N.W., Washington, D. C., attor- 
neys for plaintiff, this 30th day of April, 1958. 


Wiis C. Wise 
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TRANSCRIPT OF PROCEEDINGS 


(Opening statements were made by counsel, after which 
the following proceedings were had:) 


THEODORE ROSENAK, 


The plaintiff, called as a witness in his own behalf, having 
been duly sworn, testified as follows: 


DIRECT EXAMINATION 
BY MR. ROSENAK: 


Q. What is your name? A. My name is Theodore Rose- 
nak. 


Q. Where did you live in 1954? A. I lived in what was 
then the town of Mequon, 

* * * * * * . * . * * * 

Q. Is that a suburb of Milwaukee? A. That is a suburb 
of the city of Milwaukee. 

Q. During the years 1954 and until August 1958, or 59, 
were you employed continuously in Milwaukee, Wisconsin? 
A. Did you say August 1958? 

Q. Yes. A. Yes. The answer to the question is yes. 


. * * a * * * * * * * 


Q. When did you first meet Mr. Lou Poller? * * * A. I 
think it was about 1953. 

Q. What was Mr. Poller’s occupation at that time? A. 
Mr. Poller at that time, I understood, was president of 
Midwest Broadcasting Company. 

Q. What call letters did they have? A. WCAN radio, 
WCAN TV. 

Q. Did you purchase stock in the Midwest Broadcasting 
Company? A. Yes, I did. 
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Q. How many shares were outstanding in Midwest 
Broadcasting Company at the time of the purchase, if you 
know? A. Well, I was told that I purchased 10 per cent of 
the company. I bought 250 shares, as I recall, so that would 
be 2,500 shares total, to the best of my knowledge. 

Q. Did you sell your stock in the Midwest Broadcasting 
Company? A. Yes, I did. 

Q. To whom did you sell? A. I sold it to Lou Poller. 


* * * * * * * * * * * 


Q. I now show you what has been marked for the record 
as Plaintiff’s Exhibit No. 1. And I ask you if you can 
identify this document. A. Yes, I can. 

Q. Whose signature does it bear? A. It bears the signa- 
ture of Lou Poller and T. Rosenak. 

Q. In whose handwriting is it? A. With the exception of 
my signature, the rest of the document is in Mr. Lou 
Poller’s handwriting. 

Q. What generally is this document? A. Well, this docu- 
ment is an agreement by Lou Poller to purchase 250 shares 
of stock in Midwest Broadcasting Company. 


° * * *. * * * * * * * * 


Q. Where were you when you executed this document? 
A. I was in a building on Twenty-seventh Street, North 
Twenty-seventh Street, in Milwaukee, Wisconsin, the build- 
ing being the principal office of the Cream City Construction 
Company of Milwaukee. 

Q. Who was present? A. Lou Poller and Rose Poller, 
and I were present. I can think of no one else. 


Q. In whose language was this document? Did you dic- 
tate it? A. No, I did not dictate the document. I am not 
sure whether you meant the English language or what. 
The document was written and composed by Lou Poller. 


Q. And whose terms were used in the document? A. He 
wrote the contract with his own fountain pen. * * * I may 
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have made a suggestion here or there. I can’t recall, 
Q. What date does the document bear? 


THE COURT: Well, it says March 5, 1955. 
BY MR. ROSENAK: 


Q. And that was the date on which it was executed? A. 
Yes. 
* * * *. * * * * * * * * 

Q. Did you receive $50,000 pursuant to this agreement? 
A. Yes, I did. 

Q. Have you received any further sums? A. No, I have 
not. 

Q. Did you make demand upon Mr. Poller for a state- 
ment pursuant to this agreement? A. Yes, I did. 
* * * . * * * * * * * * 

Q. When were they made and what was the nature of 
them? A. Well, the first demand that I made upon him in 
this connection was at the time and place when the contract 


was signed. At this time, Mr. Poller and Mrs. Poller agreed 
that the company would be dissolved within about three 
months and that I could expect a statement from them at 
about that time. 


I further made oral demands upon him for a statement 
on several occasions, one or two in Milwaukee, one in Wash- 
ington, D.C., or maybe two in Washington, D.C., one in 
Chicago. In each case I was not refused a statement; I was 
promised a statement but the promised statement never 
was forthcoming. 

* * * * * * * * * * * * 


(Reading from Plaintiff’s Exhibit 3) 


“T refrained from writing until I had something to say. 
We have a customer who is interested in buying our 30 
acres in Hales Corners for about $24,000 and I accepted 
the offer subject to’’ — 
just ‘‘o,’’ the ‘‘t”’ is missing — 
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— “eonditions. Skolnik is handling the deal. You will of 
course get 10 per cent as soon as it is consummated.”’ 

Q. Now, I ask you if you received any moneys pursuant 
to that letter? A. No. 

Q. Did Mr. Poller tell you that he was moving to Wash- 
ington, D.C.? A. Yes, he told me that. 

Q. For what purpose did he say he was going to the Dis- 
trict of Columbia? A. He said he was going to open a 
public relations office. 

Q. Did he ever say that he was going to the District of 
Columbia to wind up the business of Midwest Broadcasting 
Company? A. No, he didn’t say he was doing it for that 
purpose. 
* - * * * * * J * * * * 

Q. Will you look up the name Lou Poller in that phone 
book? A. Yes; I have done so. 

Q. And what is the telephone number? A. It says here: 
Poller, Lou; office Pennsylvania Building, all abbreviated; 
and the number, Metro 8-5210. 

Q. Will you look up the name of Kefauver Campaign 
Committee. A. It says: Kefauver Campaign Committee, 
Pennsylvania Building. The telephone number given is 
Metro 8-5210. 

Q. And that is the same number as Lou Poller’s. A. That 
is right. 

Q. 8-5210? A. It is Metro 8-5210. In both instances. 

Q. Did you ever discuss the business of Midwest Broad- 
casting Company with Michael Shapiro? A. Yes, I did; on 
many occasions. 

Q. What general items of Midwest Broadeasting Com- 
pany business were discussed? 

* * * * * * * * 2 * * * 

A. I discussed in the presence of the defendant Lou 
Poller, with Mr. Shapiro, a proposal which I advanced to 
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have Cream City Construction Company build for Midwest 
Broadcasting Company, and lease to Midwest Broadcasting 
Company, a studio. 


* * * * * * * * * . * * 


Q. In order to conserve the time of this Court, would you 
tell the Court briefly and in your own words, and to the 
best of your memory and knowledge, the events leading to 
your purchase of stock in the Midwest Broadcasting Com- 
pany, and to the sale of your stock in that company. A. Yes. 
Lou Poller approached me, suggesting that I become an 
employee of the company, with an acting capacity of vice- 
president and general manager of that company, and that 
I purchase a stock interest in the company, referring to 
Midwest Broadcasting Company. 


* * * * * * * * * * * & 


I entered into this contract with Lou Poller by which I 
agreed to buy from him and from Midwest Broadcasting 
Company 10 per cent of the common stock of the company 
at $50,200, and by which, to quote the contract, ‘‘It is agreed 
between the parties that Theodore Rosenak would continue 
his present employment for a reasonable period of time 
and that as soon as practicable Rosenak will join Midwest 
as general manager. Rosenak upon acquisition of the above 
shares of Midwest stock will become a director of Midwest 
and will also serve as a consultant to Midwest until he be- 
comes general manager.”’ 


* * * * * * * * * * * e 
At the time that I agreed to this contract, I was an em- 
ploye of the Blatz Brewing Company. 
* 7 * * * * * . * ° . ° 
I did resign from the employment of the Blatz Brewing 
Company. : 
At the time that I resigned I told Mr. Poller that I wished 
to take a two weeks vacation prior to assuming my position 
as vice-president and general manager of Midwest Broad- 
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casting Company. I had worked very hard. He agreed to 
that. 


* * * ° * * * * ° * * * 


Now, proceeding with my narrative. During the period 
when I was taking a vacation, rumors came to me, fairly 
well substantiated from people in the television business — 
one man who mentioned it to me was Russ Winnie, who was 
general manager of WTMJ-TV, a leading television station 
in Milwaukee — to the effect that the Columbia Broadcast- 
ing System was planning to buy a station called WOKY-TV 
in Milwaukee, an ultra high frequency station which was in 
a very sad financial operating condition. 


Now, Your Honor, the value—I should not use the word 
“‘value’? — but the possibility of continuous profitable op- 
eration by Midwest Broadcasting Company hinged at that 
time upon its affiliation with the Columbia Broadcasting 


System. This affiliation was subject to cancellation on six 
months’ notice. At any time that this affiliation were can- 
celled the possibility of profitably operating the corpora- 
tion would be gone. 


Therefore, when I heard this rumor, I talked to Mr. 
Poller about it and I said: ‘‘Look, it appears to me that I 
should delay the assumption of my duties as vice-president 
and general manager until our relationship with the Co- 
lumbia Broadcasting System has been firmed up.’’ In the 
meantime, pursuant to this contract, I would be willing to 
act as consultant for the Midwest Broadcasting Company. 


This was entirely agreeable to Mr. Poller. 
* * * * *. * * * * te * 


Q. Were you a director of the Midwest Broadcasting 
Company? A. Yes. 
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CROSS-EXAMINATION 
BY MR. WISE: 


Q. Under that [Plaintiff’s Exhibit 11] you bought 200 
shares of stock for $200; is that correct? A. That is right. 

Q. What was the reason given for fixing that price in 
the language you just read? A. The reason given is that 
Lou Poller desires the services of Theodore Rosenak as 
general manager of Midwest Broadcasting Company. 

Q. And in consideration thereof he sold you the 200 
shares for $200? A. That is right. 

Q. How much were the 50 shares sold to you for under 
that contract? A. This contract reads, paragraph one: 

‘‘Lou Poller agrees to sell and Theodore Rosenak agrees 
to buy 50 shares of Midwest Broadcasting, Incorporated, 
at $1,000 per share, or $50,000.”’ 

Q. Now, how was that price arrived at? A. The price 
was arrived at in the following way: Discussions which 
were had preceding this contract as to price were as fol- 
lows: Lou Poller represented to me that if he sold or the 
company sold me 250 shares at $50,000, that my investment 
in the company would be at about the same ratio as his. 
That is, I would then have had 10 per cent of the actual 
investment of the company. He also told me — 

Q. He told you that the $50,000 would give you a 10 per 
cent investment in the company; is that right? A. Well — 

Q. Is that what you said? A. Let’s say $50,200 would 
give me a 10 per cent investment in the company. 

Q. Do you know how many shares of stock were out- 
standing on the books of the corporation at that time? 
A. Well, he told me that 250 shares would be 10 per cent 
of the number of outstanding shares. 


Q. Did you pay the $50,200 to Mr. Poller and did he in 
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turn deliver the stock to you as called for by the contract? 
A. Yes, sir. 

Q. And at that time was the corporation a going con- 
cern? <A. Yes, sir. 

Q. And, I am sorry, you may have answered this ques- 
tion before. Did you consider the price of $50,000 you paid 
at that time a fair price? 


MR. ROSENAK: Paid for what, Mr. Wise? 

A. I considered the price of $50,200 for what I was told 
was 10 per cent of the common stock of the corporation a 
fair price, yes. 

Q. But you signed a contract buying 200 shares for $200 
in consideration of your becoming general manager; is that 
right? A. This is all embodied in one document. 

Q. Would you just answer my question, please. A. I 
signed simultaneously a contract to buy 50 shares at $1,000, 
100 shares at one dollar, and 100 shares at one dollar, all in 
a single purchase. 

* * a * ca * * * * * * iJ 

Q. In the contract you recited which you signed that you 
paid $50,000 for 50 shares, correct? A. Yes. 

Q. And $200 for 200 shares? A. Yes. 

Q. In consideration of your becoming general manager? 
A. Yes. 

Q. Now, how did you come, Mr. Rosenak, to sell the stock 
back to Mr. Poller, which transaction is reflected in Plain- 
tiff’s Exhibit No. 12? 

* * * * * * ” * * * * * 

A. I performed services as consultant for the Midwest 
Broadcasting Company, many services for the Midwest 
Broadcasting Company. I received at no time any pay for 
those services. I did not even receive compensation for 
out-of-pocket expenses. 

* * * * * * * * * * * * 

I worked Saturdays and Sundays and nights for the Mid- 
west Broadcasting Company as a consultant. I was on call 
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day and night. I had to get out of my bed in pajamas to 
talk to that man. He occupied hotel rooms of mine in New 
York without even sharing the cost of the hotel room. 


+ . * ° * * * * ° ° o * 


Q. Did you approach the defendant or the defendant. ap- 
proach you? A. I cornered the defendant. 

Q. Then what happened? Tell us that. A. He appeared 
in Milwaukee without my knowledge. 

Q. I am not interested in that. You cornered him. What 
happened after that? A. Yes. I met with him. At this 
time the affairs of the Midwest Broadcasting Company had 
been virtually dissolved. The corporation’s assets had been 
sold to the Columbia Broadcasting System. The studio 
building, which I assisted in financing and which I induced 
Mr. Shapiro to build, had been sold by Mr. Poller to his 
profit. 


A. (Continuing) So this corporation was virtually dis- 


solved. Mr. Poller told me at that time, in this meeting 
which I had with him in Mr. Shapiro’s office, office of Cream 
City Construction Company in Milwaukee, that the corpo- 
ration was virtually dissolved, that its assets had been sold, 
there were a few claims to be settled, and that the net pro- 
ceeds of the dissolution of the corporation would be not 
less than $250,000 and probably not more than $350,000. 
I then discussed with him the question of his repurchase 
of my stock. 

Q. Did you suggest that to him or did he suggest it to 
you? A. Yes,I did. I suggested it to him. And Mr. Poller 
then offered to purchase the stock at $50,000 * * * plus 10 
per cent of the net proceeds of dissolution. 

Q. Did he say why he was willing to give you that at that 
time. A. Well, he said that he was going to make about that 
comparable profit and that I should also. 

o * * * * 


19 


Q. Did he want to make the deal, or did you want — A. I 
broached the deal, I told you. 

Q. Did you give any reason for wanting to make it? 
A. Yes, I gave it. 

Q. What was that? A. I gave him the reason I wanted 
some cash immediately. 

Q. You wanted the cash then? A. That is right. 

Q. Rather than waiting until such time as the dissolution 
of the corporation would take place? A. That is correct. 

Q. What percentage of the total proceeds realized on the 
dissolution of the corporation would have been available to 
you as the holder of 250 shares of stock? 


Q. At that time, at which you cornered Mr. Poller and 
broached the proposition to him of his buying back the 
stock which you owned in Midwest, to what percentage of 
the proceeds of the corporation would you have been en- 
titled on dissolution? A. I don’t know. 

Q. Do you know what percentage of the stock you owned? 


A. I owned 10 per cent, yes. 
* * * ° * * a * * * * * 

Q. At the date on which you entered into this contract to 
sell back the 250 shares to Mr. Poller, what were you 
entitled to from the corporation as of that time? A. I don’t 
know. 

Q. Were you entitled immediately to any funds from the 
corporation as a holder of 10 per cent of the stock? A. Not 
from the corporation — I don’t know. 

Q. What? You don’t know? A. No. 

Q. You are vice-president of Pabst Brewing Company? 
A. Yes, sir; I am. 


° * . * * * * * . * * es 
THE COURT: Were you entitled to any money as long 
as you have the stock? 
THE WITNESS: When the corporation — 
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THE COURT: No; no. Before the dissolution. 


THE WITNESS: Before the dissolution, I was not en- 
titled to money from the corporation, no. 

Q. At the date of this contract. What was the date of this 
contract, incidentally? A. This contract was March 5, 1955. 

Q. Did you consider the purchase price of $50,000 which 
Mr. Poller paid you for your 250 shares at that time a fair 
price? A. Well, he paid me more than that. That is, he 
agreed to pay me more than that. And at the time that I 
concluded the deal, that is the 50,000, plus 10 per cent of the 
net proceeds of dissolution, less $6,000, I thanked Mr. Poller 
and I told him that it was a very generous deal, yes, sir. 

Q. On his part? A. On his part, yes, sir. 

Q. Did you testify on your deposition which I took in my 
office that you considered this a fair value? A. I think I 
did; because I believed that to be true. I am speaking now 
of the 50,000, plus 10 per cent of the proceeds of dissolu- 


tion, less $6,000; yes, I considered that very fair. 

Q. You considered your stock to be worth 50,000, plus 
10 per cent, of whatever net proceeds might be arrived at 
upon dissolution? A. Less 6,000, yes, sir. 

* 


. * * * * * * * * = * 


Q. I mean, your stock represented the ownership of 10 
per cent of the corporation? <A. It represented the owner- 
ship of 10 per cent of the corporation, yes, sir; I considered 
that very fair. 

Q. And the price paid to you for that you considered a 
fair price? A. Yes, sir, Ido. Not the price paid; the price 
he agreed to pay. 

Q. Incidentally, was the $50,000 paid? A. Then, yes. 

Q. On the same day, March 5, 1955? A. Best of my 
memory. 

Q. By Mr. Poller to you? A. That is right. 

Q. And that was in return for your stock. You were no 
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longer a stockholder in the corporation thereafter; is that 
correct? A. That is correct. 


* * * * * * * * * * * * 


Q. At the time you bought the stock originally, and paid 
$50,200 for the 250 shares, was the corporation a going 
concern then? A. Yes, sir, it was. 

Q. Did it have its CBS affiliation? A. Yes, it did. 

Q. Did you expect it to continue to have that? A. Yes, I 
did. 

Q. Was that affiliation necessary for the financial success 
of the corporation? A. Yes, it was. 

Q. And after it had lost that affiliation and you gave up 
the idea of becoming general manager of the corporation, 
for that reason, is that right? A. Yes, that is right. 

Q. And then you still thought that you were entitled to 
be paid for your stock virtually the same amount you had 
been paid for it originally plus 10 per cent of the net pro- 
ceeds; is that right? A. Less $6,000. 


* * * . * * * * * * * * 


Now I understood you to say that the contract which is 
* © © Plaintiff’s Exhibit No. 1, which is a contract under 
which you sold the stock back to Mr. Poller, that that was 
in Mr. Poller’s language? A. Yes, sir; that is in his 
language. 

Q. Can you explain to me, then, Mr. Rosenak, the last 
paragraph of that contract? Would you be willing to read 
that, please. A. Yes. 

‘Lou Poller agrees that in addition to the payment of the 
$50,000 made this date to Ted Rosenak that Lou Poller will 
also pay to Ted Rosenak his 10 per cent share of the net 
proceeds after the complete dissolution of Midwest assets, 
less the sum of $6,000 which will go to Lou Poller in con- 
sideration of his repurchase of my stock at this earlier 
date.’’ 

Q. To whom did the ‘“‘my’’ refer? A. That referred to 
me. That is, it referred to Theodore Rosenak. 
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Q. Since this was being signed by both of you, if Mr. 
Poller was preparing that language, wasn’t that awfully 
odd to refer to it as ‘‘my”’ stock? A. I can’t answer for 
Mr. Poller’s education. 

Q. But you do say that ‘¢my’’ stock meant your stock, 
Mr. Theodore Rosenak? A. It is perfectly obvious from 
the context that that is what it means. 

Q. Now, for how long did you have a rather close rela- 
tionship with Mr. Poller and the affairs of Midwest Broad- 
casting Company? A. Well, I would say that the relation- 
ship was close from August 6, 1954 to March 5th, 1955. 
Now, rather close perhaps three or four months prior to 
that time. And not so close in the following period. 

Q. During that time were you familiar with the general 
financial aspects of the company? A. I had been shown 
statements of the company, by an auditor by the name of 
Peltzman, I think. 

Q. Did it show the so-called officers’ loans to which ref- 
erence has been made here on those statements? 

A. Well, there were officers’ loans shown on statements, 
it seems to me. 


Q. Lask you, Mr. Rosenak, if you were shown these state- 
ments at the time they were received by the corporation, or 
during the time that you were closely or rather closely asso- 
ciated with the Midwest Broadcasting Company 


THE WITNESS: It would be impossible for me to be 
able to identify all of these documents, be able to tell you 
which ones I had seen and which ones I had not. I would 
not deny, however, that I have seen documents of this gen- 
eral nature during that period. 

* s * s s ° * 
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A. I mean that I have seen balance sheets and profit and 
loss statements prepared by Peltzman and Company, which 
were about in this form, but I don’t recall whether I saw 
any of these particular documents. 

Q. Were the books of the corporation available to you, 
Mr. Rosenak? A. I never examined them. 

Q. Please answer my questions, Mr. Rosenak. A. I never 
inquired. 


THE COURT: I didn’t hear the answer. 


THE WITNESS: I said, I never inquired as to whether 
the books were available to me or not. 

Q. (By Mr. Wise) Were you ever refused any records 
of the corporation which you requested, prior to entering 
into this contract? A. No, I was not. 

Q. Did you discuss with Mr. Poller in somewhat intimate 
detail the financial problems and aspects of the company? 
A. Yes, I did. 

Q. Did you know the existence of the loans that had been 
made to officers? A. He told me about them. The loans to 
officers? 

Q. No,I am sorry. My mistake. A. Loans from officers. 

Q. Correct. A. Yes, he told me. 

* * * * * * * om * * * *. 

Q. Did you know what the face value of the notes? Did 
you know what the amount remaining unpaid on the books 
of the corporation was? A. As of what date, sir? 

Q. As of any date. As of the date you bought your stock. 
A. Well, I think I was told a figure, yes; I was told a figure. 

Q. Did you check the figure against the financial state- 
ments given to you? 

* * * * * * * * * * * * 

A. * * * No, I didn’t. 

Q. Will you look at any one of the financial statements 
which have been marked for identification. A. I am looking 
at October 31st, 1954 now. 
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Q. Does it show long-term liabilities of the corporation? 
A. Yes, it does. 

Q. Will you tell us what they are. A. Well, they are 
notes payable to L.P. I presume that means Lou Poller. 
Notes payable to R. P. I presume that means Rose Poller. 

Q. How much? A. A hundred thousands dollars to L. P., 
and $101,350 to R. P. 

Q. Proceed. A. Notes payable officers, $172,448.95. Well, 
that would be a total of about $373,000. 

Q. Any other notes payable? A. Yes, there is a mort- 
gage payable to the American State Bank. 

Q. Mortgage? A. It seems to me, it is “Mtg.’? I think 
that means mortgage. Is that it? 

Q. It says notes? A. It says here mortgage payable 
American State Bank, $125,960. It says notes payable Gen- 
eral Electric, $81,314; notes payable Home Saving Bank, 
$85,000; mortgage payable Building T.V., $24,124. 

Q. Now, was all of this information available to you at 


both the times you bought and sold your stock? A. None 
of this information was withheld. I knew about these notes. 
That is, I was told about the notes. 

Q. Mr. Rosenak, did I understand you to state that you 
had made demand on Mr. Poller for an accounting under 
your contract dated March 5? 


* * * * * * * * * *. * * 


A. Yes, I did. 

Q. Were any of those demands in writing? 

MR. ROSENAK: Your Honor, we went over this, I 
think, on the direct examination. I think we came to the 
conclusion that since it was conceded that an accounting 
was necessary that this question was not relevant and for 
that reason I withdrew asking these questions on direct 
examination. I don’t see the relevancy in it when the 
answer itself states that we are entitled to an accounting. 


MR. WISE: One of the charges in the complaint, I be- 
lieve, is, Your Honor, that an accounting was denied. 
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MR. ROSENAK: Well, since an accounting is conceded, 
Your Honor, whether an accounting is denied, we will stipu- 
late to the accounting. 


* * * * * * * * * * * * 


THE WITNESS: Demands in writing, yes. 


* * * * * * * * & * * * 

Q. (By Mr. Wise) My question was: Will you please 
show me any letters in which you made a written demand 
upon Mr. Poller for an accounting under your contract 
dated March 5, 1955. 


THE WITNESS: He is asking for letters which I had 
written? I personally. This is the only letter which I per- 
sonally wrote. You wrote a letter on my behalf. A. My 
son wrote a letter on my behalf as my attorney. 


* * * * * * * * * * * *. 


Q. Was that very shortly before filing suit? A. I think 


it was about a month. 

Q. Do you have the letter now? A. I have a letter which 
I wrote, yes. By the way, many of my letters to Mr. Poller 
were in long-hand and I kept no copy of it. But this is one 
that I dictated at the office and did keep a copy of. 

Q. Is this a letter in which you say you made a written 
demand on Mr. Poller for an accounting under your con- 
tract of March 5? A. I don’t know how you interpret, 
though, the word ‘‘demand.’’ It’s a request. 

Q. Will you read it. A. ‘‘Dear Lou:’’ 

Letter was written July 8, 1955. 

‘You are right, it is better over a cup of coffee.”’ 

Q. Please read the letter. A. ‘‘I am glad that you talked 
to Al and got him straightened out. Certainly the people 
on Madison Avenue did everything they could to place Mid- 
west Broadcasting Company in an unfavorable light. 

“‘T think I would like to meet with you before attempting 
to talk to anybody about the new project inasmuch as you 
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are going to be here within a couple of weeks. If there is 
a present statement of Midwest Broadcasting Company, I 
would like to review that with you prior to giving you my 
opinion as to whether or not a new corporation should be 
formed to take over a part of the assets of Midwest. From 
what little I know of the situation, this would seem to me 
now to be the better method. 

Kindest regards, Sincerely yours.”’ 

Q. Will you show me where in there you make any ref- 
erence to your relationship with Mr. Poller under your con- 
tract of March 5, 55, and ask for an accounting. A. I said 
this: If there is a present statement of Midwest Broadcast- 
ing Company I would like to review that with you. 

Q. For what purpose? A. Prior to giving you my opin- 
ion as to whether or not a new corporation should be formed 
to take over a part of the assets of Midwest. 

Q. And that was in connection with some proposition 
which you had referred to earlier, is that right, that you 
hoped to work out? A. This is something that Lou Poller 
wanted my opinion on. 

Q. Having nothing to do with how much was owing to 
you? A. Yes, it did have to do with that. 

Q. In what respect? A. Because every time I talked to 
him orally on the subject of the net assets of the corpora- 
tion, after liquidation, he promised to give me the statement 
but then proceeded to talk about the future of pay T.V., 
and how desirable it would be to have this which was coming 
to me invested in pay T.V. 

» * * * * *. *. * * * *. * 

Q. I ask you this, Mr. Rosenak: Do you remember your 
deposition which I took in my office? A. Yes, I remember it. 


Q. On January 30, 1959? A. That is right. 


MR. WISE: Your Honor, on page 84, slightly below the 
middle of the page. 


THE COURT: Yes. 
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Q. Did you read the letter to me at that time at the 
deposition? A. I think I did. 

Q. Did I ask you these questions with respect to that 
letter and did you give these answers? 

Page 84, by Mr. Wise: This appears immediately after 
you had read that letter. 

* * * * * . . * * * * * 

Q. ‘Question: I must be frank, Mr. Rosenak, I can’t see 
any, unless there is some very devious strategy — 

« Answer: There is a devious strategy. 

“‘Question: — buried in that letter.”’ 

* * * * * * * * * * . * 
“J certainly can’t see any request for a statement in order 
to determine whether or not you had any payment coming 
to you under your contract. 

“ Answer: That was my precise and exact reason for ask- 
ing for the statement. 

“Question: I would interpret that as being a very friend- 
ly letter from one who was quite interested in the welfare 
of Midwest. 

“Answer: Well, you would be incorrect in your interpre- 
tation. This is a letter written by a man who was trying 
for a long time to get a statement and who was requesting 
the statement for a purpose which he thought might pos- 
sibly evoke an answer. 

“Question: For a purpose completely foreign to that 
stated in the letter. Is that right? 

“Answer: Yes, because when requests made for the 
statement to determine whether or not money was due were 
made, they were ignored. I thought perhaps this rather 
oblique approach might get a result, but it didn’t. 

* 


‘Question: May I ask, had any of your relationships 
with Mr. Poller, down to that time, or including these oral 
requests which you say you made for a statement, been any- 
thing other than most friendly? 
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“Answer: They had been quite friendly. That is, I made 
them appear to be so. 

‘“<Question: And you were not sincere in that, were you? 

‘¢ Answer: No, I was not. 

Did I propound those questions and did you give those 
answers at that time? A. Yes. 

Q. When was the last time before filing suit. That is a 
very good comment on your part. When was the last time 
before filing suit that you entertained Mr. Poller in your 
home and when was the last time that you were entertained 
by him? A. I believe there was—Entertained by him? The 
last time I saw Mr. Poller prior to filing suit, I do believe 
was in my home. I believe that it was about five months or 
perhaps six prior to that time. 

Q. Did you give any indication that you might file suit 
at that time? A. No. 

Q. Did you treat him in a friendly manner? A. Yes. 

Q. Was that a sincere manifestation on your part? A. 
No. 

Q. Mr. Rosenak, I believe you testified, and I am quoting 
from memory now, I might be wrong, that you agreed to 
become general manager of Midwest for salary consider- 
ably, or greatly, or some such word, less than that which 
you were receiving at that time from the Blatz Brewing 
Company, which I believe you said was either thirty-five or 
forty thousand dollars. A. I believe the salary under dis- 
cussion was less than that. How much, I don’t know. 

Q. Did you say greatly less or much less, you were 
making a big sacrifice, or something to that effect? A. I 
don’t recall my exact words. 

Q. Why would you take a lesser salary to go with a com- 
pany of that nature than with the large Blatz Brewery 
Company? A. Well, there were several reasons. One of 
them was I was very much interested in broadcasting as a 
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business. Number two, that it was not possible for me as 
an employee of the Blatz Brewing Company, which was a 
wholly-owned subsidiary of the Pabst industry, to acquire 
a substantial portion of the stock in that company. In this 
case I had an opportunity to get into a business which was 
interesting to me, and I had an opportunity to buy an equity 
in that business. That was the reason. 

Q. And did you consider that a business with a reason- 
ably bright future? A. I considered it a business that was 
very hazardous, as I have explained to you, because its con- 
tinuous profitable operation depended entirely upon the 
affiliation agreement with the Columbia Broadcasting 
System. 

Q. But had it maintained that agreement, that affiliation, 
what did you consider? A. If it maintained that affiliation, 
the business would have been exceedingly profitable and 
very interesting. 


ad 7 * * * * * * * * * . 


REDIRECT EXAMINATION 


BY MR. ROSENAK: 


Q. Did you make demands upon Lou Poller for an ac- 
counting pursuant to your contract? A. Very frequently. 

Q. Were any of these oral? A. Mostly oral. 

Q. Where were they made? A. They were made at the 
time that — Well, they were made in the office of the Cream 
City Construction Company of Milwaukee. They were 
made in a room at the Stevens Hotel — it is now called the 
Hilton, or something like that — in Chicago, They were 
made in Mr. Poller’s home in Washington, D.C. They were 
made in Mr. Poller’s home in Milwaukee. They were made 
in my home in Milwaukee. Pretty widely made. 

Q. What was the nature of these conversations? What 
did you say to him and what did he say to you? A. I said 
very frequently to Mr. Poller: ‘‘Look, there is a consider- 
able period of time has passed. You told me on March 5th, 
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1955, that dissolution of the company was practically com- 
plete, that within a very short period of time a statement 
would be forthcoming, and I would like to see this statement. 

In reply to this he would say, well, there are a few little 
matters here, there, and the other, and the accountant was 
busy on an income tax matter, or something like that, and 
then he would come on to the subject of pay T.V. and what 
an interesting thing it could be, and how it would be a good 
idea to just forget this and go into the subject of pay tele- 
vision. 

Q. That is the deal he was referring to in the letter that 
you previously read? A. Yes. He had a nebulous scheme 
at the time about pay television. 

* * 


* * ° * * * * * * * 


DIRECT EXAMINATION 
BY MR. ROSENAK: 


Q. Your name is Mr. Lou Poller; is that correct? <A. 
That is correct. 
* - * * * s * * * * * * 
Q. And you reside in Miami, Florida; is that correct? 
A. Ido. 
* * * = * * * * * * * * 
Q. And you are presently by occupation a banker; is that 
correct? A. I am a director of a bank. 


* * ” * * ° * * * * * ° 


Q. Do you own a license to broadcast in Milwaukee, Wis- 
consin? A. I do. 

Q. What bank are you presently connected with? A. 
Miami National Bank. 


Q. Prior to that time did you have a residence in Wash- 
ington, D.C.? A. I did. 
* * * o * * * * * * * * 
Q. Were you an officer of a corporation known as the 
Midwest Broadcasting Company? <A. I was. 
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Q. Were you a stockholder of that company? A. I was. 
Q. Were you a director of that company? A. I was. 
Q. Where was that company located? A. In Milwaukee. 


Q. Did you purchase the stock of that corporation? A. I 
did. 

Q. When did you purchase the stock of the Midwest 
Broadcasting Company? A. Various dates, starting with 
June 4th, 1952. 

Q. At that time did Midwest Broadcasting Corporation 
operate radio station WCAN in Milwaukee? A. It did. 

Q. Were the television and radio assets of the Midwest 
Broadcasting Company, or were they assets of another 
corporation? A. All of the assets were assets of Midwest 
Broadcasting Company. 

Q. Was the radio station sold? A. It was. 

Q. And what did you receive on the sale of the radio 
station? A. From memory, I believe 237,500 less some 
legal expense. 

Q. From that statement [referring to Plaintiff’s Exhibit 
#13], statement of the sale of an asset of Midwest Broad- 
casting Company, what were the net proceeds of that sale? 
A. There is no such category here. I would have to say 
that there was an earnest money, $25,000, and check to bal- 
ance, $224,388.10. 


* * * ” * * * * * * * 


Q. Would you say that that was the net proceeds of the 
sale of radio station WCAN? A. I would not. 

Q. What were the net proceeds? A. There was a 5 per 
cent brokerage commission, and the rest of it would have to 
come off the books. I wouldn’t know what the net proceeds 
were. 


* * * * * * * * * * * * 
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Q. I take it that the Columbia Broadcasting Company 
canceled the affiliation agreement between WCAN-TV and 
themselves; is that correct? A. That is correct. 

Q. On what date was that? A. October 22nd, 1954. 


* - * * * * * * * * 


Q. What happened after your notice of the cancellation 
of the affiliation agreement with Columbia Broadcasting? 
Q. To the continuance of Midwest Broadcasting Com- 
pany’s operation. A. It continued until March Ist, 1955, at 
which time CBS took over. 


Q. Did CBS turn over sums of money to the Midwest 
Broadcast Company? A. They did. 

Q. Mr. Poller, how much money did the Columbia Broad- 
casting Company turn over to WCAN? A. When and for 
what? 

Q. What is that document? [Referring to Plaintiff’s Ex- 
hibit 14] A. An agreement made on the 12th day of No- 
vember 1954 between Midwest Broadcasting Company and 
CBS, New York. 

Q. That is the agreement to sell certain assets of the 
Midwest Broadcasting Company to the Columbia Broad- 
casting Company? A. Yes. 

Q. Who signed that agreement? A. It was signed by 
Lou Poller as president of Midwest Broadcasting Company 


Q. Mr. Poller, was this contract consummated? A. It was. 
” * * a * * * * * * * * 

Q. How much money was received by Midwest Broad- 
casting Company pursuant to this agreement? A. I would 
have no recollection without looking into the books and 
having it explained to me. 


MR. ROSENAK: Our notice to produce includes items 
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received by Midwest Broadcasting Company from the sale 
of assets to the Columbia Broadcasting Company. Have 
you brought those items with you? 


MR. WISE: Your Honor, in response to that, we brought 
all of the books of the corporation, which include those 
items as specified. 


THE COURT: All right. 


MR. WISE: Do you want them placed in the record at 
this time? 


MR. ROSENAK: No. 


Q. Have you a closing statement pursuant to this con- 
tract? A. I do not have it personally, unless it is among 
the papers that counsel has. 


* * * * * * * * * ° * 


Q. How much money was received by Midwest Broad- 
casting Company pursuant to this agreement? A. I believe 
I answered that I have no memory other than what figures 


are in books. 
Q. Would you show me the figures in the books. A. They 
are available. 


THE COURT: You can have the books if you want them. 
MR. ROSENAE: This witness has no knowledge as to 
it. All right. 


MR. WISE: He evidently doesn’t want the books in the 
record. 


MRS. ROSENAEK: Mr. Wise, our accountant will be 
here tomorrow. We will go into the books at that time. 
Q. (By Mr. Rosenak) Did Midwest Broadcasting 
Company own a home in White Fish Bay, in Wisconsin? 
A. It did. 
Q. Did it sell this home? A. It did. 
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I ask you, Mr. Poller, if you can identify these documents. 
[Referring to Plaintiff’s Exhibit 16.] 


* . * * * ° * * * ° * 


A. Closing statement, Midwest Broadcasting Company 
to Stanley P. Zajac, property at 6050 North Lake Drive, 
White Fish Bay. 

Q. Now, how much money did Midwest Broadcasting 
Company receive for the sale of this home? A. Two thou- 
sand twenty-eight dollars and seventy-five cents. 

Q. I ask you if in fact didn’t Midwest Broadcasting Com- 
pany pursuant to this agreement receive $13,529.61? 

* * * * * °* * . * * * e 

Q. I ask you to read the attached letter from A. L. Skol- 
nik and see if you come to the same conclusion. A. I am 
unable to make this out. 


Q. I show you what has previously been marked for iden- 


tification as Plaintiff’s Exhibit 4 and ask you if you can 
identify this document. A. It is headed Lou and Rose 
Poller Analysis of Stock and Loan Liquidation of Midwest 
Broadcasting Company. 


J * * * * * * . * * * s 


Q. Who prepared this document? A. It is not designated. 

Q. Why was this document drawn up? A. I wouldn’t 
know. 

Q. Was this document submitted as an accounting pur- 
suant to the answer filed in this case? A. I would not know 
whether this was the document. 

MR. WISE: Your Honor, I will stipulate to that and 
save a lot of time. 

This is the document which Mr. Poller may not remember 
since it doesn’t have the accompanying letter which we sub- 
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mitted as our first accounting to Mr. Rosenak which we 
promised him. 


* * * * e e * * * * * * 


Yes. About six months after the lawsuit was filed. 

Q. (By Mr. Rosenak) Now, who lived in that house? 
[Referring to White Fish Bay house] A. Mr. and Mrs. 
Poller and their children. 

Q. In other words, you paid no rent to Midwest Broad- 
casting Company for this home? A. I did not. 

Q. What agreements do you have with the Midwest 
Broadcasting Company for the use and lease of this home 
owned by the Midwest Broadcasting Company? A. I have 
none. 


Q. What remuneration did Midwest Broadcasting Com- 
pany get for leasing you this home? A. My services in 


part. 
* * * * . * * * * * ° . 

Q. In addition to the $1,000 deposit on the home of Mid- 
west Broadcasting Company, what other loans did you make 
to the Midwest Broadcasting Company? A. I personally, 
or Mrs. Poller and myself? 

Q. If you can testify to loans that Mrs. Poller made, that 
would be fine. A. We made a total, in excess of $350,000 
in loans, about $120,000 of that was loans in exchange, 
920,000 were long-term loans at 4 per cent. 

Q. Now, I show you an item marked on note 3 — get it, 
Mr. Wise — 2-20-53, $25,000 loans and exchange. 


. * * ° ° ° * * * * * * 


Q. Did you put $25,000 into the Midwest Broadcasting 
Company? A. If it is so designated there, we certainly put 
it in. 
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MR. ROSENAK: I will stipulate to the loan of 2-20-53 


this is a note in the amount of $30,000 of the Midwest 
Broadcasting Company made out to Lou Poller on Febru- 
ary 20, 1953? 


Q. (By Mr. Rosenak) Now, I ask you what did you loan 
to Midwest Broadcasting Company in order to obtain this 
note?. A. Money. 

Q. Have you the check representing that payment? A. I 
believe Mr. Wise said that the first three items he does not 
have the checks for. However, they are in the books. 

Q. Will you produce them at this hearing? A. The 
books? Certainly, they are right there. 

Q. The check. A. May I repeat: Mr. Wise says the first 
three items we do not have. However, the items are in the 
books as having been received. 

Q. So that you do not have checks representing loans to 
the corporation of $30,220; is that correct? A. We do not 
have them here. 

Q. Will you produce them here? A. I don’t know. 


I will stipulate that the loans in the amount of $5,000 and 
$25,000 of Lon Poller to the corporation on March 13, 1953; 
I will stipulate to the validity of the loans. 

The next loan is April 21st, 1953. 

MR. WISE: In what amount? 

MR. ROSENAK: Twenty-five thousand dollars. 

MR. WISE: I have a canceled check dated April 20, 1953, 
in the amount of $25,000 and a note from Midwest Broad- 
casting Company to Lou Poller dated April 21, 1953. 

MR. ROSENAK: I will stipulate to the validity of that 
loan. 

The next one is April 23, 1953. 

MR. WISE: In what amount? 
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MR. ROSENAE: Fifteen thousand dollars. 


MR. WISE: I have a canceled check in the amount of 
$15,000 signed by Lou Poller and a note to Lou Poller from 
the Midwest Broadcasting Company in the amount of 
$15,000 dated April 23, 1953. 


MR. ROSENAK: I will stipulate to that loan. 
The next loan is May 14, 1953, in the amount of $10,000. 


MR. WISE: I have a canceled check signed by Lou 
Poller, dated May 20 — either May 24 or May 14, 1953, in 
the amount of $10,000, and a note from Midwest Broadcast- 
ing Company to Rose Poller in the amount of $10,000. 


MR. ROSENAK: I will stipulate to that loan. 
The next one is May 20, 1953, in the amount of $12,500. 


MR. WISE: I have a note dated May 20, 1953, made by 
Midwest Broadcasting Company to Rose Poller, in the 
amount $12,500, and two canceled checks, one in the amount 
of $5,000 and one in the amount of $2,500, totaling $7,500. 


The additional check for $5,000 is not in our possession at 
this time. 

MR. ROSENAK: Well, I will only stipulate to this loan 
in the total amount of $7,500. The note, however, is in the 
amount of $12,500. [Referring to Plaintiff’s Exhibit 19] 

Q. (By Mr. Rosenak) Have you a check evidencing $5,000 
additional payment to the Midwest Broadcasting Company? 
A. I believe that is the ASCAP check, Mr. Wise? Then we 
do not have that check. 

Q. Will you bring it to this court? A. Then we do not 
have that check. I have no idea where it is. 

MR. ROSENAK: The next one is June 19, 1953, in the 
amount of $20,000. 


MR. WISE: I have a check dated June 18, 1953, made 
by Lou Poller, in the amount of $20,000, and a note dated 
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June 18, 1953, in the amount of $20,000 from Midwest 
Broadcasting Company to Rose Poller. 


MR. ROSENAK: I will stipulate to the validity of that 
loan. 
The next one is July 7, 1953, in the amount of $12,500. 


MR. WISE: Check signed by Rose Poller in the amount 
of $12,500, dated July 7, 1953, and a note from Midwest 
Broadeasting Company to Rose Poller in the amount of 
$12,500, dated July 7, 1953. 

MR. ROSENAK: I will stipulate to the validity of that 
loan. 

The next one is July 17, 53, $10,000. 

MR. WISE: I have a check in the amount of $10,000, 
signed by Rose Poller, dated July 17, 1953, and a note from 


Midwest Broadcasting Company to Rose Poller in the 
amount of $10,000, dated July 15, 1953. 

MR. ROSENAK: I will stipulate to that loan. 

The next one is August 7, 1953, in the amount of $20,000. 

MR. WISE: I have a check dated August 7, 1953, in the 
amount of $20,000, signed by Rose Poller, and a note from 
Midwest Broadcasting Company to Rose Poller dated 
August 3, 1953, in the amount of $20,000. 

MR. ROSENAK: I will stipulate to that loan. 

The next one is July 26, 1953. That is in the amount of 
$10,000. 

August 12. 

MR. WISE: I have a check dated August. 28, 1953, in the 
amount of $10,000, signed by Rose Poller, and a note August 
98, ’53, in the amount of $10,000, to Rose Poller from Mid- 
west. 

MR. ROSENAK: I will stipulate to that loan, to the 
validity of it. 
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The next one is September 10, 1953, in the amount of 
$10,000. 


MR. WISE: I have a check dated September 10, 1953 in 
the amount of $10,000, signed by Rose Poller, and a note in 
the amount of $10,000, dated September 10, 1953, made out 
to Rose Poller. 


MR. ROSENAK: I will stipulate to that. 
September 18, 1953, in the amount of $10,000. 


MR. WISE: I have a check dated September 18, 1953, in 
the amount of $10,000, signed by Rose Poller, and a note 
dated September 18, 1953, in the amount of $10,000, to Rose 
Poller. 


MR. ROSENAK: I will stipulate to that. 
The next one is September 28, 1953. 


MR. WISE: I have a check in the amount of $4,500, dated 
September 28, 1953, signed by Rose Poller, and a note in 
the same amount, dated the same date, to Rose Poller. 


MR. ROSENAK: I will stipulate to that one. 
The next one is October 21st, 1953, $7,643. 


MRS. POLLER: Here it is. 
MR. WISE: December 21? 
MR. ROSENAK: Yes. 


MR. WISE: I have a check dated December 21, 1953, in 
the amount of $7,643.28. 


MR. ROSENAK: Do you have a note? 


MR. WISE: No; this is under loans and exchanges where 
they were short-term loans. 


MR. ROSENAK: Did you take interest on this? 


MR. WISE: No; no interest at all. No claim for interest. 
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MR. ROSENAK: Allright. I will stipulate to the check 
to Midwest Broadcasting Company, and you will stipulate 
to the fact that no interest is to be charged on that loan? 

MR. WISE: That is correct. 


MR. ROSENAK: All right, December 24, 1953, $5,000. 

MR. WISE: Check for $5,000 signed by Rose Poller, 
dated December 23, ’53. 

MR. ROSENAK: All right. I will stipulate to that one. 

The next one is the $1,000 deposit for Lake Drive home. 

MR. WISE: We had that check. 

You stipulate, or is that in the record? 

MR. ROSENAK: Yes, I am not stipulating to that loan 
because that was made to Ogden and Company. 

MR. WISE: May I inquire, Your Honor, has that check 
been accepted into the record? 

THE DEPUTY CLERK: There is a $1,000 check to 
Ogden and Company, Plaintiff’s Exhibit No. 17, has been 
received into evidence. 

MR. WISE: Thank you, sir. 


MR. ROSENAK 

Q. Did you transfer an automobile to the Midwest? A. I 
sold it to the Midwest. 

Q. I see. And what did you pay for that automobile? 
A. I don’t recall. I wouldn’t remember. I don’t. 

Q. The item is $3,200 auto transferred to corporation 
J.E. Who is J.E.? 


* * ° * * ° ° . . * . ° 


Q. What automobile did you transfer to the company? 
A. I wouldn’t remember at this time. 
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Q. What was the make of the car? A. I would not recall 
at this time, sir. 


* * * * * * * * * * 


Q. Now the next item is 1953; it is $28,098.98. It states 
Mangcar Corporate assets. And I ask you: What was that 
loan to the corporation? A. That would have to be reflected 
from the books. I could never testify from memory to that 
transaction. 

Q. Page 101 of the deposition of Lou Poller taken 
11-7-58 — 

Q. On that page, I asked you, I wonder if you remember 
this: 

“Question: What are these Mangear Corporation assets 
transfer? 

«Answer: That is what is an in-and-out deal. It didn’t 
involve any money, but it involves bookkeeping.”’ 

Now I ask you again: What assets of the Mangear Cor- 
poration did you loan to the Midwest Broadcasting Com- 
pany in the amount of $28,098.98, and what evidence have 
you of that loan — 

* * * * * * * * * * * * 

A. The books of the corporation will reflect it, sir. 

Q. You have no personal knowledge of a $28,000 trans- 
action? A. Only that which is reflected in the books. 


Q. Do you have a note for that amount? <A. Yes, cer- 
tainly. 
Q. Would you produce the note, please? 
MR. WISE: 


I shall object to the question now, because I don’t see 
where it has any relevancy to this case. 

THE COURT: I can’t see it either. And I wish when 
you feel that way you would make objection. 


ad * * * * * * * * * 


— 


Q. (By Mr. Rosenak) I ask you, what did you loan to 
the corporation in the amount of $28,098.98? 


° * * * * 


MR. WISE: * * * But I object to this question as not 
being relevant. 


THE COURT: Yes. Objection sustained. 

Q. (By Mr. Rosenak) Did you take $28,098.98 plus in- 
terest out of the corporation on the liquidation of the cor- 
poration? 

a * . . * * * ° * * *. * 

THE WITNESS: I wouldn’t know, sir, without looking 
into the books. 

Q. Are any of these loans that you made to the corpora- 
tion unpaid? A. I wouldn’t know, sir, without looking into 
the books. 
* = * o . * * * a * * * 

Q. Were any one of the loans you made to the corpora- 
tion paid to you? A. I would assume a number of them had 
been repaid. Statements so indicate. 

* * * * * * * * * * * * 

Q. Page 100 of the deposition of Lou Poller taken in the 
District of Columbia. Now in that deposition we were talk- 
ing about this repayment. And do you remember your 
answer when you stated that everything has been repaid? 

. 


MR. ROSENAK: I am going to strike that. 


Q. Did Midwest Broadcasting Company maintain an office 
in the District of Columbia? A. They did not. 

Q. Did you charge Midwest Broadcasting Company with 
certain expenses of maintaining an office in the District of 
Columbia? A. Midwest Broadcasting Company was dis- 
solved in 1955. There may have been an overlap of a month 
ortwo. If I charged, I charged myself. I owned a hundred 
per cent of the stock. 

Q. I show you what has been marked as Plaintiff’s Ex- 
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hibit 4 and received in evidence and ask if it doesn’t state 
cost of office during settlement, $23,762.43? A. It is not at 
all responsive to the question you asked me, Mr. Rosenak. 
You asked me what Midwest did. All this says is cost of 
office. 

Q. Is that a charge? A. Just says cost incurred as of 
9-30-57. 

Q. Now, I show you what has been marked Plaintiff’s 
Exhibit 21 for identification and ask you if you can identify 
that exhibit. A. It is a lease dated 14 September 1955, 
for Suite No. 10, in the Pennsylvania Building, Washing- 
ton, D. C. 

Q. In whose name was that suite? A. Lou Poller, an 
individual. 

Q. Who signed the lease? A. I signed it. 


MR. ROSENAK: I offer Plaintiff’s Exhibit 21 into evi- 
dence. 


Is that stipulated to, Mr. Wise? 


THE COURT: No. 21, have you seen it? 


MR. WISE: Yes, sir, Your Honor, that is the lease which 
he used for the purpose of liquidation. 

Q. How long were you in this office? A. About a year 
and a half. 

Q. And what did you do in this office? A. What is done 
in all offices, conduct business. 

Q. So that this expense charged to Midwest Broadcasting 
Company was after the dissolution; is that correct? A. That 
is correct. 

* * * e ° * « * * * * * 

Q. SoI ask you, Mr. Poller, why one statement furnished 
us shows cost of office at $23,000 and the other one at 
$12,000? A. Because, at the deposition that I gave you, 
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I admitted that there were other people used the office 
part-time. 

Q. Mr. Poller, what supporting records have you for the 
$12,000 office expense charged to the Midwest Broadcasting 
Company? A. The lease and checks. 

Q. Would you show them to me, please? A. I don’t know 
whether Mr. Wise has them here. But if he didn’t bring 
them, he can’t bring them. 


MR. WISE: We don’t have them here. 


° * ° * » * * * * 


DIRECT EXAMINATION 
BY MRS. ROSENAK: 


Q. Would you state your name, please. A. T. Leland 
Willis. 


Q. And your occupation, Mr. Willis? A. lama certified 
public accountant. 

Q. What is your present position? A. I am manager of 
Washington office of Horwath & Horwath. 


- on . * * * * . * * * * 
Q. And by what authority are you authorized to practice 

as a certified public accountant? A. I am licensed in Mary- 

land, the District, and Virginia. 

. * * * * * * * * * * * 

Q. I show you now what has been marked for identifica- 
tion as Plaintiff’s Exhibit 22 and ask you can you identify 
this. A. This is a report that our firm prepared for the 
Rosenaks, to answer certain questions that they raised about 
the records of Midwest Broadcasting Company. 

Q. In connection with this statement did you examine the 
books of the Midwest Broadeasting Company? A. We 
examined them, some of the books of Midwest. 

Q. To what date did these books continue? When were 
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they closed? A. Our examination went through the books 
up to December 31, ’55. 

Q. Were you shown any records concerning matters that 
happened after that date? A. We did not see anything that 
happened after that date. 

Q. Did you request further information? A. We re- 
quested books but they were not available at the office at 
the time when we were there. 

* * . * * * * * * * * ” 

Q. You requested further information by letter also, did 
you not? A. Ata later date we wrote a letter to Mr. Peltz- 
man asking for some additional information to explain a 
question that had arisen at a later date but we did not see 
any books of the corporation to substantiate any of that 
information. 

. * * * * * * * * * * * 

Q. From the books that you were shown of the Midwest 
Broadcasting Company, what proceeds were available as of 
December 31, 1955, the closing date of the corporate books? 
A. On December 31, 1955, the books shows that there was 
$235,159.66 available for distribution. 
* * * * * * * * 


* * * * 


Q. I would like to show you Exhibit 4 and Exhibit 20, 
which are other statements now in evidence. Exhibit 4 was 
prepared by Mr. Peltzman sometime ago and Exhibit 20 
has been served upon us after this trial commenced. Are 
you familiar with these? A. I have looked at them. 


* * * * * * * ” * * * ” 


Q. Are you able to determine, Mr. Willis, the proceeds 
available on their first statement that was submitted to us? 
[Referring to Plaintiff’s Exhibit 4] 

A.*** From the statement marked Exhibit 4, I would 
say it was $122,035.47 for distribution. 


Q. Now I wonder if you can help us reconcile some of the 
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differences between Exhibit No. 4 and this later statement, 
Exhibit No. 20. 

For example, would you look at the travel expense on 
Exhibit No. 4. A. Exhibit No. 4 shows traveling expense 
having been paid of $2,482.30. 

Q. And as of what date? A. As of September 30, 1957. 

Q. In other words, as of two years after liquidation the 
traveling costs were $2,482.30. 

Now could you tell us what traveling costs they state 
they have now incurred? A. Exhibit No. 20, traveling 
expenses are shown as $7,500. 

Q. What was the interest shown due according to the 
books of the corporation * * * as due officers. A. Exhibit 
22, which is our report on examination through December 
31, 1955, shows that the books reflected interest accrued 
of $6,150. 

Q. And what interest does the defendant now claim on 
his new statement, Exhibit No. 20? A. Exhibit No. 20 
shows interest accrued to officers of the $6,150 that was 
on the books and an additional amount of $23,028.06. 

Q. Did the books reflect any such item of $23,000 due 
in interest? A. They did not on December 31, 1955. 

Q. Mr. Willis, what about salaries? Were there any sal- 
aries shown in the books as due the officers? A. On De- 
cember 31, 1955 there was no salaries accrued on the 
books for officers. 

Q. And what amount does the defendant now claim as 
salaries due under Exhibit No. 20? A. Exhibit No. 20 
shows salaries due of $126,600. 

Q. And you have never been shown any figures regard- 
ing an office, office during settlement of dissolution? A. We 
have not been shown anything since December 31, 1955. 


* * * * * * * * * * * 


Q. As far as any of these liabilities listed on either of 
these statements, you have no personal knowledge of their 
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accuracy, have you? That is, entries on these statements 

concerning matters that happened after they closed the 

books. A. I have no knowledge of anything that happened 

after December 31, 1955. 
* J 


* * * * * * * * * * 


Q. Now I show you Plaintiff’s Exhibit 11, which is a certi- 
fied copy of a statement filed with the Federal Communica- 
tions Commission, a statement of Midwest Broadcasting 
Company as of December 31, 1955. That would be the same 
date as of which you examined the books. Is this statement 
a little different than the other three we have been referring 
to here? A. It is different from the others that we have 
talked about. 

MRS. ROSENAK: This statement purports to cover 
the assets and liabilities of the Midwest Broadcasting Com- 
pany as of December 31, 1955, the same date on which 
they closed their books. 


* * * * * * * * ” * * * 


Q. (By Mrs. Rosenak) Could you tell us what proceeds 
this shows available for distribution as of that date in 
comparison to your own statement? A. This statement dated 
December 31, 1955, shows that there had already been a 
partial distribution, which indicates that the total distribu- 
tion to stockholders would be $335,159.66. 


* * * * * * * * * * * * 


Q. * * * Are you able to tie in any of the figures on this 
new statement with your examination of the books? A. Ex- 
hibit 20, which is dated November 14, 1959, shows all the 
figures that we show in our examination of the books; a few 
of them are classified a little differently but the totals are 
the same. Then there are other items added to the state- 
ment of which we have no information on. 

* * * * J * * *. * * o * 

Q. To help us to understand this later statement, could 
you point out to the Court some of the items that have 
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been added to this new statement. A. Exhibit 20 has several 
items of expense added to it that were not shown on the 
books of December 31, 1955; the principal ones being addi- 
tional travel of 7,500; additional office expenses of $12,000; 
interest on officers’ loans of $23,028.06; and accrued sal- 
aries to officers, 126,600. 

Q. And capital stock? A. There is an item shown as 
stock capital with a note attached to it of $500,000. 

Q. Did that figure tie in with anything else, this $500,000 
which appeared on Exhibit 20? 

A. The item of $500,000 as shown on Exhibit 20 is not 
reflected on the books and there is a note here that it is 
a value fixed in agreements. 

Q. Now, Exhibit 4 shows a long list of loans, and I won- 
der if your examination of the books indicated to you 
approximately when these various loans in large amount 
were repaid? 


* + * * * * * * ° * e * 


A. I don’t believe I can answer that question. We did 
check the loans that went in and out of the firm; and were 
satisfied that they were either paid or were recorded on 
the books at the end the day. I cannot tell you when all 
these various loans were individually repaid. 


* * * ” * * * * * o ° ° 


CROSS-EXAMINATION 
BY MR. WISE: 


Q. Mr. Willis, did you personally examine the books of 
Midwest and prepare Exhibit No. 22? A. Mr. Jorgensen 
from our office and myself were there and examined the 
books. We worked on it together. 

Q. How did you happen to have the books made avail- 
able to you? A. When we were engaged for this work, 
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we were told that the books would be made available for 
us in Mr. Peltzman’s office in New Jersey. 
* * * * * * * ” ” * * * 

A. Mr. Peltzman was the CPA that apparently had been 
handling the records for Midwest. 

* * * * * * * * J * * * 

A. I was there. And when the question came up were 
the books available, and it was agreed at that time they 
would be made available to us whenever we wanted to 
go up. 
* * * * * * *” * * * * * 

Q. Mr. Willis, I show you Defendant’s Exhibits marked 
for identification from 2 to 7, inclusive. I ask you if you 
can identify them. A. These appear to be the books that 
we examined. 

Q. Those are the books of the Midwest Broadcasting 
Company which you examined in Chester, Pennsylvania, 
Mr. Peltzman’s office? A. Yes, sir. 

*. * * ” * * * * * * * * 

Q. And those books were closed out as of when? A. De- 
cember 31, 1955. 

Q. Do you know the significance of that date? Do you 
know why the books were closed out as of that date? <A. It 
is my understanding that the corporation was dissolved 
shortly after that. 

Q. Do you say you were shown nothing after that date? 
A. No, sir. 

Q. Were you given any information by Mr. Peltzman 
as to any transactions which had occurred after that date? 
A. We wrote him a letter at a later date asking him for 
explanation of certain items that had come to our atten- 
tion and he did write us a letter giving some information 
tion about the transactions. 


. * * * * * * * ” * * * 


Q. Did he give you all the information which he said 
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he had as of that time? A. May I quote from his letter 
to us? 

Q. Fine. Yes. Any way you want to answer the ques- 
tion. A. I am reading from a letter from Mr. Peltzman to 
Mr. Jorgensen. 

Q. (By Mr. Wise) Mr. Jorgensen is your representative ; 
is that right? A. Mr. Jorgensen is a senior partner in 
our firm that worked with me on this job. 

In order to comply with your request. of preparing the 
statement of income and expenses from December 31, 
55, to date, together with separate receipts and dis- 
bursements, statements for the same period, would re- 
quire more detail information than I have in my files or 
in the books in my possession at this time. 

Q. (By Mr. Wise) Since you read that much you may 
as well continue. 

A. It is a bit difficult at this time of the year to devote 
my time to this particular case but since I do wish to 
cooperate with Mr. Wise and yourself I have reviewed 
my work papers and corporate books in my office. On 
May 26, 1958 I transmitted a report to Mr. Wise re- 
flecting the liquidation in the hands of Lou Poller as of 
September 30, 1957. As you refer to this report in your 
letter of January 16, 1959, and draw upon the same for 
a supplementary income from the date of liquidation, I 
assume that you have a copy of this report and can make 
reference thereto. 

Shall I continue? 

Q. Did he furnish you information of any kind with 
respect to what happened after that? A. He makes a 
statement ‘“‘liabilities paid as of 9-30-57,’’ which is a figure 
that is in one of these other exhibits. 

Q. Was how much? A. Was $54,719.73. 

Q. What other figures did he give you then? A. Lia- 
bilities accrued as of 9-30-57, $54,347.31; cost of office 
during settlement, $23,762.43; revaluation of automobiles, 
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$7,200.73; insurance on assets on corporate books, $702.88. 
Those figures are all reflected in exhibits that are 
before me. 

Q. Did he make any statement about that report being 
considered final? A. It is to be noted that the report men- 
tioned above is not considered final, as the liabilities ac- 
crued as of September 30, 1957 are subject to adjustments 
per Mr. Lou Poller. 

Q. Did Mr. Peltzman make himself available to you at 
the time you were in Chester? A. Yes, sir. He was there 
most of the time that we were there. 

Q. Were any records of any nature whatsoever which 
he had refused to you? A. Nothing was refused to us— 


+ * * * * * * * * * * * 


Q. What notes of Midwest Broadcasting Company were 
you able to find on the books of the company? A. Our 
report, which I believe is Exhibit 22 submitted this morn- 


ing, the last page shows the notes that we were able to 
identify and the ones we were not able to identify. 

Q. Which notes? A. Do you wish me to read them? 

Q. No. I mean, notes to whom? I am sorry. A. Our 
report gives the name and date and the amount of all the 
notes that we were able to identify. 

Q. Where is that in your report? A. The last page. 

Q. Schedule C? A. Schedule C. 

Q. Now, are they all the notes on the books or just notes 
to particular individuals? What is that headed? A. That 
is notes to individuals. 

Q. Who are the two individuals? A. Lou and Rose 
Poller. 

Q. What did they total? A. Two hundred nineteen thou- 
sand five hundred dollars. 


* * * * * * * * * * * * 


Q. Were they paid off prior to the time you examined 
the books? I mean, prior to the close of the books, De- 


cember 31, 1955. A. Some of them must have been paid 
off because the December 31, 1955, the books only showed 
$149,908.95 as notes payable to officers. 


* ” * * * * “ * ” * * * 


Q. In addition to that, were there notes payable of $149,- 
908.95 on December 31, 1955? A. One hundred forty-nine 
thousand was the sum of all notes that were due at that 
date. 


* * * * * * * * * * * 


Q. Now, how much did you show as the total assets of 
the corporation as of December 31, 1955? The date of 
dissolution. A. You are speaking of assets, not liabilities? 

Q. Assets only. A. Assets only. Were shown as $416,- 
411.73. 

Q. Now, how does that figure compare with the assets 
shown on Exhibit 20 which is the final accounting submitted 
by the defendant at this trial? A. That is the same figure. 

Q. What did your analysis of the books show as the 
amount of the liabilities outstanding as of December 31, 
1955, the date of dissolution? A. $181,252.07. 

Q. How does that figure compare with the amount of 
liabilities shown for the same date on Exhibit 20, the final 
accounting of dissolution submitted to the plaintiff at this 
trial by defendant? A. It is identical figure. 

Q. I understood you to say that there was an amount of 
$235,159.66 available for distribution as of December 31, 
1955. A. That is correct. 

Q. Now what did you mean when you labeled that as 
available for distribution? A. That was the net worth of 
the company as of that date, which if it was to be dis- 
solved at that time would be the value of what was to be 
distributed. 

Q. When you so characterize that amount, you were not 
giving any consideration to the contract in issue in this 
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lawsuit, that is, the contract between the plaintiff and de- 
fendant under which the defendant bought the plaintiff’s 
250 shares of stock and agreed to pay certain consideration 
therefor in that contract? 

° * * * * * * * LJ * * * 

A. Whatever contract existed would have no bearing on 
our figures. We would determine what the books showed 
at a certain date and then it is up to the other parties 
how it is to be distributed. 

Q. Is this a proper description of what you did to arrive 
at that figure? You merely took the difference between the 
assets shown on the books and the liabilities shown on the 
books; is that right. A. That is correct. 


* * * a * * * * * * * ” 


Q. Are your figures for assets and liabilities, which you 
used in arriving at the figure of $235,159.66, as being avail- 
able for distribution, as you call it, were those assets and 
liability figures as of December 31, 1955 used by you iden- 


tieal with the assets and liability figures shown for the 
same date in Exhibit No. 20? A. The figures in Exhibit 
No. 20 for the same date are identical. 
Q. That is the assets and liability figure? A. Yes, sir. 
* * * * * * * ” * * * * 
Q. Were you told by Mr. Peltzman, or was Mr. Jorgen- 
sen told by anyone on behalf of the defendant, there had 
been a number of lawsuits involved which had to be settled 
which would result in considerable travel after September 
30, 1957? A. I don’t know what was told Mr. Jorgensen. 
I understood that there were a number of lawsuits. I do 
not believe the statement was ever made what it would 
result in. But I did know that there were some lawsuits. 
Q. Now, do the books of the corporation show notes 
issued to officers or stockholders other than Lou and Rose 
Poller during the life of the corporation? A. Yes, there 
were some notes. 
* 


* * * * * * » * * * * 
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REDIRECT EXAMINATION 
BY MRS. ROSENAK: 


Q. Your statement showing $235,000 of proceeds did not 
include any value for that TV equipment shown on FCC 
statement, did it? Shown on Exhibit 11, that is. A. Our 
report of the books on December 31, 1955, did not show 
any TV equipment. 


* ° ° * * * ° ° * e * ° 


RECROSS-EXAMINATION 
BY MR. WISE: 


° *. * * ° o * * ° e * 


Q. What I want to find out first, as to Exhibit 20, does 
it show physical assets from which proceeds were realized 
that did not show on the books of the corporation at the 
time of closing. A. Both exhibits show the realization of 
the sale of certain assets, that were sold after Decem- 
ber 1, 1955. 


LOU POLLER 


DIRECT EXAMINATION (continued) 


* * e . ° * * * s * * 


Q. (By Mr. Rosenak) Mr. Poller, in the liquidation of 
the assets, the liquidation of the Midwest Broadcasting 
Company, did you assume the liabilities of the Midwest 
Broadcasting Company? A. I did. 


MR. ROSENAK: I now offer into evidence what has 
been marked as Plaintiff’s Exhibit 23 for identification. It 
is certified to by Mary Jane Morris, secretary of the Fed- 
eral Communications Commission. It has been filed with 
the office of the Federal Communications Commission. It 
is entitled ‘‘Lou Poller’s statement of assets and liabilities 
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as of April 30, 1956,’”? and among other things it shows 
an amount of liabilities assumed for WCAN-TV, and I 
state that it is relevant in so far as it reflects liabilities 
assumed by Mr. Poller in the amount of $22,998.60, of the 
Midwest Broadcasting Company. 


* * * * * * . . * * sd * 


THE COURT: The Court will ask counsel to stipulate 
that Exhibit 23 reflects an item of accounts payable as- 
sumed for WCAN-TV, $22,998.60. 


MR. WISE: Yes, sir, we shall certainly stipulate. 
* * * ue * * * * * * * . 
THE COURT: In view of the stipulation, the objection 
to Exhibit 23 is sustained. 


. * * * * * * * * * * * 


MR. WISE: And was this statement (Plaintiff’s Exhibit 
No. 11) filed as an exhibit in connection with some docu- 
ment which was filed with the Federal Communications 
Commission? A. It was. 


* * e * * * * * * * * * 


Q. What figure does it list as assets? A. Total fixed 
assets, $155,611.73. 


Q. Now, does it list another item of partial distribution 
of capital? A. It does. 


Q. What is that item? A. $204,741.05. 


Q. Now, what would the total of those two items be? 
A. $360,352.78. 


Q. Now what does it list as liabilities? A. $25,193.12. 


Q. If you subtract that from the assets listed plus the 
partial capital distribution listed, what figure do you get? 
A. $335,159.66. 


* ° * . * * * * * * * * 


Q. Does that bear any relationship to the amount which 
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both Mr. Willis testified to and which our Exhibit No. 20 
shows as being available for distribution as the differ- 
ence between assets and liabilities? A. It does, after the 
deduction of the TV equipment which was not reflected 
in the $235,000 statement but is in this statement. 

Q. You say it was not reflected in the $235,000 statement. 
Do you mean by that it was not reflected on the books of 
the company as of December 31, 1955? A. Was not re- 
flected on the statement of December 31, ’55. 

Q. Was it reflected in the books as of that time? A. As 
equipment; I don’t recall at what figure, but as equipment 
it was reflected, yes, sir. 

Q. What was the amount of that figure which is shown 
on this statement? A. One hundred thousand dollars, TV 
equipment. 

Q. So if you subtract that $100,000 from the figure you 
gave me before as shown on Exhibit No. 11, what result 
do you get? A. It is the identical figure that was arrived 
at by Horwath & Horwath and by our accountant, $235,- 
159.66, right to the penny. 

Q. In other words, you are saying that the Exhibit No. 11, 
Plaintiff’s Exhibit No. 11, in so far as the assets and lia- 
bilities are concerned, is reconciled to the last penny with 
Exhibits No. 20 and Exhibit No. 22? A. Yes, sir. 

Q. Exhibit 20 being the statement which at this trial we 
furnished to the plaintiff and Exhibit 22 being the analysis 
of our books made by the plaintiff’s accountants; is that 
right? A. That is correct. 

Q. We stipulated this morning that a document which 
was marked for identification as Plaintiff’s Exhibit No. 23, 
but which is not in evidence, contained this item, under 
liabilities: Accounts payable assumed for WCAN-TV, 
$22,998.60. Does an item similar to that appear on Plain- 
tiff’s Exhibit No. 11? A. It does. 
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Q. Will you read that item to us, please. A. As of De- 
cember 31, 1955, which was four months prior to that 
date, accounts payable, $25,193—I beg your pardon—lia- 
bilities, $25,193.12. 

Q. And are you stating that those two items are com- 
parable, they are the same item? A. There is a difference 
of two or three thousand dollars which was paid during 
the three or four months that intervened between both 
statements. 

Q. Do you mean by that the liabilities remaining unpaid 
as of December 31, 1955, was $25,193.12? A. That is cor- 
rect. 

Q. And that some of that had been paid off by April 
30, 1956? A. That is right. 

Q. Thereby reducing it to $22,998.60? A. That is cor- 
rect. 

* e * * * * * * * * * * 
REDIRECT EXAMINATION 
BY MR. ROSENAK: 

Q. Now I show you what has been previously offered in 
evidence as Plaintiff’s Exhibit 7 and I ask you if your 
signature appears on this exhibit. A. Yes, that is mine. 

MR. ROSENAK: Your Honor, this is a letter dated the 
5th of July, 1955. It is signed by Mr. Poller. It is ad- 
dressed to Theodore Rosenak. Mr. Poller writes ‘‘We 
have about $250,000 in equipment all of which is usable,’’ 
in one paragraph. In another paragraph he talks about 
transferring it and our corporation pays us $100,000 for 
our present equipment. 

Q. And that is the equipment that we are referring to? 
A. It is. 

Q. Is the equipment referred to in this letter the equip- 
ment that appears on these statements? A. It is. 

Q. As the sole stockholder of this corporation has this 
equipment been under your control and custody? <A. It has. 
e * * * * * * * * 


* * * 
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RECROSS-EXAMINATION 


BY MR. WISE: 


Q. Mr. Poller, will you tell us what happened to that 
equipment? A. Yes, sir. It was ultra high frequency 
equipment. 

A. It depreciated in value because of the fact that ultra 
high frequency stations closed down at the rate of about 
three per year. 


A. (Continuing) From 1955 to date over 400 UHF sta- 
tions have closed down and there is a glut of UHF equip- 
ment on the market that have absolutely no value at all. 
It is not salable. 

Q. What did you do with this particular equipment? A. I 
sold it to Milwaukee Educational TV station for $8,000. 

Q. And did you sell some of it to anyone else for a dif- 


ferent price? A. Three years prior to that I sold two 
cameras for $10,000. All the rest of the equipment sold 
for $8,000. 

Q. So the item which was shown on Exhibit No. 11 at a 
value of $100,000 was disposed of for what price? A. Hight 
thousand dollars. 


Q. Eight thousand or eighteen thousand? A. The ten 
had been disposed of prior to that, to the best of my judg- 
ment, or recollection. 


THE COURT: At what price? 


THE WITNESS: Ten thousand dollars prior to that 
statement, eight thousand for all the balance after that 
statement. 

Q. (By Mr. Wise) Now, at the time CBS turned this 
equipment over to you as partial payment for your prop- 
erty, for Midwest property, what value had you hoped it 
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might have? A. The face value of what they had agreed 
it was worth at the time. I find it now, $256,000. 

Q. And the property which they credited themselves for 
$256,000 and which you hoped would be somewhat near 
that value turned out to be sold for what? A. Highteen 
thousand altogether. 


w . * * * * * * * 


RECROSS-EXAMINATION 
BY MR. WISE: 


Q. Mr. Poller, in view of the questions about your han- 
dling of this equipment, did you at the time your deposition 
was taken by Mr. Charles Rosenak, counsel for the plain- 
tiff, sign an authorization authorizing him to take any 
action he saw fit to attempt to dispose of this equipment? 

A. I did. 


e * * * * * * * * * * « 


MR. ROSENAK: Your Honor, the plaintiff rests. 


MR. WISE: If Your Honor please, I move pursuant to 
Rule 41 (b) that judgment be entered for the defendant 
for the reason that the plaintiff has failed to establish 
any legal basis for sustaining his claim. 

* * * * e * * ° » * * e 

THE COURT: That is the nub of the whole thing. 

* * * & * * * J * * e 

(After listening to arguments of counsel, the Court ruled 
as follows :) 


THE COURT: The Court finds that the plaintiff has 
failed to make out a prima facie case. Accordingly, de- 
fendant’s motion to dismiss is granted. 


* * * * * * * * 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed Nov. 25, 1959 
Civil Action No. 3112-57 
TuroporE RoseNnak, 
Plaintiff, 

v. 

Lov Potter, 
Defendant. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause came on regularly for trial and the Court 
having duly considered the pleadings, the evidence offered 
by plaintiff and being fully advised in the premises, now 
this 25th day of November, 1959, enters the following: 


FINDINGS OF FACT 
1. Plaintiff and defendant entered into a contract, dated 
March 5, 1955, which reads as follows: 
“March 5, 1955 
“Lou Poller and Ted Rosenak agree as follows: 
“Where-as Ted Rosenak owns 250 shares of Midwest 
Broadeasting Co. stock and whereas Midwest has 
agreed to dissolve and distribute the proceeds and 
whereas Ted Rosenak requires funds prior to the final 
accounting of the dissolution of Midwest, therefore: 
“(Lou Poller in consideration of the payment by him to 
Ted Rosenak this date of the sum of $50,000; Ted 
Rosenak hereby sells, assigns and transfers his 250 
shares of stock in Midwest to Lou Poller and therefore: 
‘Lou Poller agrees that in addition to the payment of 
the $50,000 made this date to Ted Rosenak that Lou Pol- 
ler will also pay to Ted Rosenak is 10% share of the net 
proceeds after the complete dissolution of Midwest 
assets, less the sum of $6,000 which will go to Lou 
Poller in consideration of his repurchase of my stock 
at this earlier date. 
Lov PouiER 
T. Rosenak’’ 


61 


2. Defendant paid plaintiff the $50,000 for his 250 shares 
of stock in Midwest Broadcasting Company provided for in 
the contract, dated March 5, 1955, and plaintiff transferred 
to defendant such shares of stock. 

3. Articles of dissolution of Midwest Broadcasting Com- 
pany were filed in the proper office in the State of Wisconsin 
on December 31, 1955. 

4. On March 5, 1955, and on December 31, 1955, there 
were authorized, issued and outstanding 2500 shares of 
stock of Midwest Broadcasting Company. 

5, After such purchase by defendant of plaintiff’s 250 
shares of stock, defendant owned all of the stock authorized, 
issued and outstanding of Midwest Broadeasting Company 
and continued to do so until the dissolution of the company. 

6. All of the assets of Midwest Broadcasting Company 
have been disposed of. 

7. Viewing the facts and all reasonable inferences there- 
from in the light most favorable to plaintiff, plaintiff failed 
to establish that there are any net proceeds of Midwest 


Broadcasting Company’s assets available to him in accord- 
ance with the terms of the contract, dated March 5, 1955, 
between plaintiff and defendant. 


CONCLUSIONS OF LAW 
1. Viewing the facts and all reasonable inferences there- 
from in the light most favorable to plaintiff, plaintiff has 
failed to establish a prima facie case and has shown no 
right to relief. 
Let the judgment be entered accordingly. 
F. Dickinson Lerts 
Judge 


CERTIFICATE OF SERVICE 
Copies of the foregoing Findings of Fact and Conclusions 
of Law were mailed, postage prepaid to Donald Cefaratti, 
Jr., Esq., 1244-20th Street, N.W., Washington 6, D. C. and 
Rosenak & Rosenak, 152 West Wisconsin Avenue, Milwau- 
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kee, Wisconsin, attorneys for plaintiff, on this 24th day of 
November, 1959. 
Wuuium C. WIsE 
615 Perpetual Building 
Washington 4, D. C. 
Attorney for Defendant. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed: November 25, 1957 
Civil Action No. 3112-57 
TxroporE Rosenak, 
Plaintiff, 

v. 

Lov Potter, 
Defendant. 


ORDER FOR JUDGMENT FOR DEFENDANT 


This cause came on regularly for trial and the Court 
having duly considered the pleadings, the evidence offered 
by plaintiff, the motion of defendant for judgment after the 
close of the plaintiff’s case in chief, and after argument by 
counsel on both sides in open Court, and in accordance with 
the Findings of Fact and Conclusions of Law handed down 
by the Court on the 25th day of November, 1959, it is by 
the Court, 


ADJUDGED and ORDERED That, defendant’s motion 
for judgment be and the same hereby is sustained, and that 
judgment be forthwith entered in favor of the defendant, 
Lou Poller, and against the plaintiff, Theodore Rosenak. 


S/ F. Dicxrnson Lerts 
Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed: December 24, 1959 
Civil Action No. 3112-57 
TuroporE Rosenak, 
Plaintiff, 

v. 

Lov Potter, 
Defendant. 


NOTICE OF APPEAL 
Notice is hereby given this 24th day of December, 1959, 
that THEODORE ROSENAK, plaintiff, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
25th day of November, 1959, in favor of Lou Poller, de- 
fendant, against said Theodore Rosenak, plaintiff. 


S/ Dowarp Cxranarti, Jz. 
1244-20th Street, N.W. 
Washington, D. C. 
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LOU & ROSE POLLER 


ANALYSIS OF STOCK. & LOAN LIQUIDATION OF 
MIDWEST BROADCASTING COMPANY. 


STOCK PURCHASES (Note #1) 
~4-52 Purchased Stock - 1336 2/3 Shares (Par $100) 
11-2-52 Purchased Stock ~ 263 1/3 Shares (Par $100) 
4-30-53 Puchased Stock - 680 Shares (Par $100) 
1955 Purchased Stock -120 Shares {Par $100) 
fae 
TOTAL STOCK PURCHASES 


LIABILITIES OF CORP. - PURCHASED (Note #2) 
4-52 Purchased Notes of Corporation $164, 924. 87 
6-4-52 Corp. Liabilities Purchased 11,219.98 
4-30-53 Purchased Notes of Corporation 46,135.17 
4-30-53 Corp. Liabilities Purchased 4, 768.49 
1955 Purchased Notes of Corporation 5,248.60 
1955 Corp. Liabilities Purchased 841.50 


TOTAL LIABILITIES OF CORP, PURCHASED 


LOANS TO CORPORATION (Note #3) 
Calendar Year 1953 $264, 662.26 
Calendar Year 1954 64, 500,00 


TOTAL LOANED TO CORPORATION 
TOTAL 


LOANS & LIABILITIES REPAID BY CORP. TO - 12/31/54 (Note #4) 
1952 (Borcha Claim) $ 48,258.21 
1952 M & I Bank Payment 4,073.00 
1953 M & I Bank Payments 21,920.00 
1953 Repayment of Loans 9,020.00 
1954 M & I Bank Paymetts 23,140.00 
1954 Repayment of Loans 48,893.28 


$155, 304.49 


NET ASSETS ACQUIRED AFTER 12/31/54 (Note #5)_529,031.85 


TOTAL 
NET DEFICIENCY 


Subject to attached notes 


FILED 
MAR 1 41960 
ck 
$133, 666.67 


26, 333. 33 
68, 000,00 


12,000.00 


$240,000.00 


233,138.61 


329, 162.26 
$802, 300. 87 
si 


684, 336. 34 


$117, 964.53 


NOTE #1 

The original stock purchase of 1336 2/3 shares of Midwest 
Broadcasting Company was made on June 4, 1952. This Stock was 
purchased partly in the name of Lou Poller, and partly in the name 
of Cy Blumenthal, in behalf of Lou Poller. 

The subsequent stock purchase of 263 1/3 shares on November 
2, 1952 was made in the same manner, 

The stock purchase of April 30, 1953 and 1955 was made by 


Alex Rosenman to Lou Poller. 


NOTE #2 

The liabilities of Midwest Broadcasting Company represented 
Officers' Loans to the Corporation sold to Lou Miler, and Cy Blumenthal, 
acting for Lou Poller, as of June 4, 1952, Two thirds of the accrued 
rent and interest as of June 4, 1952, due by the Corporation to the 
Officers, as then shown on the corporate books were also transferred 
to Lou Poller and Cy Blumenthal for collection, On April 30, 1953 and 
in 1955, Alex Rosenman transferred his remaining interest in the Officers 


loans, and accrued expenses to Lou Poller. 


NOTE #3 


The following schedule represents monies advanced by Lou and 


Rose Poller to Midwest Broadcasting Company. 


NOTE #3 (Cont'd) 


LOANS MADE FROM ROSE & LOU POLLER (Per Corp. Books) 


2-20-53 $ 25,000.00 Loans & Exch, 

2-20-53 5,000.00 Loans & Exch. 

3-4-53 220.00 Loans & Exh. 

3-13-53 5,000,00 Loans & Exch, 

3-13-53 25,000,00 Loans & Exch, 

4-21-53 25,000.00 Loans & Exch. 

4-23-53 15,000.00 Loans & Exch. 

5-14-53 10,000.00 Adv. - Rose Poller (126) 

5-20-53 12, 500,00 Adv, - Rose Poller (126) 

6-19-53 20,000.00 Adv. - Rose Poller (126) 

7-7-53 12, 500,00 Adv. - Rose Poller (126) 

7-17-53 10,000.00 Adv. - Rose Poller (126) 

8-7-53 20,000.00 Adv. - Rose Poller (126) 

8-26-53 10,000, 00 Adv. - Rose Poller (126) 

9-10-53 10,000.00 Adv. Rose Poller (126) 

9-18-53 10,000, 00 Adv, - Rose Poller (126) 

9-28-53 4,500.00 Adv. - Rose Foller (126) 

12-21-53 7,643.28 Loans & Exch. (7) 

42-24-53 5,000.00 Loans & Exch, (7) 

3-21-53 1,000.00 Deposit for Lake Drive Home 

8-15-53 3,200,00 Auto Trans. to Corp. J. E, 
1953 28,098.98 Mangear Corp. Assets 


$264, 662.26 


1-15-54 $ 1,000,00 Payment to Russ May 
3-3-54 6,000,00 Loans & Exchange (7) 
8-26-54 30,000.00 Loans & Exchange (7) 
12-8-54 7,500.00 Loans & Exchange (7) 
12-17-54 20,000.00 Payment to Pflugard Const. Co. 


$ 64,500.00 


NOTE #4 
Loans and Liabilities repaid by corporation as of December 
31, 1954 represents realty withdrawn from the Corporation in 1952 
by Lou Poller, (this realty was subsequently replaced into corporation), 
payments made to bank on behalf of Lou Poller, together with some loans 


repaid to Lou and Rose Poller. 


NOTE #5 

The following schedule represents the liquidation of Midwest 
Broadcasting Company from information available at this time, The 
liquidation is not considered final, due to the fact that litigation is 
still in process concerning some of the liabilities. Also, the Federal 
Government is currently examining the Corporate Tax Returns, which may 


result in further costs, as Income Tax, Legal and Accounting fees, etc. 


There may also be some additional liquidating costs, and costs of unknown 


nature. 


NOTE #5_ (Cont'd) 


ASSETS ACQUIRED AFTER DECEMBER 31, 1954 


Loans Receivable 

Automobiles (Trans. to Millroad Enterprise) 
Investment - Bond 

Investment - Millroad Enterprises 

Land - See Valuation below 

Bad Debts Recovered after Liquidation 
Claim - Recovery after Liquidation 

Asseots - Sold after Liquidation 

Cash to Lou and Rose Poller 


TOTAL 
LIABILITIES - ASSUMED 
Liabilities paid as of 9-30-57 $ 54,719, 73 
Liabilities still due as of 
9-30-57 53, 347. 31 
108, 067,04 


COST OF OFFICE DURING SETTLEMENT 


é 
vy" TOTAL LIABILITIES ASSUMED & COSTS 


NET ASSETS ACQUIRED 


VALUATION OF LAND (above) 


Sales Price $ 23,600.00 


Ess: 
Cost of Sale $1, 342.93 
Legal Expense 250,00 


Exp. to Milwaukee 350.00 1,942.93 


NET PROCEEDS OF SALE $21,657.07 


Cost incurred as of 9-30-57 23, 762. 43 


$ 2,500.00 
3,500,00 
1,250.00 
100,000.00 
21,657.07 
97.39 

3, 700,00 
10,000.00 
518, 156.86 


$660, 861. 32 


131,829.47 


$529,031.85 


NOTE #5 (Cont'd) 
LIABILITIES OF CORPORATION ASSUMED 


PAID AS OF STILL DUE AS 


Major T. V. $ 375.00 
B.M.I 2,480.95 
A.S.C.A.P. 5,559.33 
Nv B.C. (Refund) (1,050. 00) 
Film Exchange 600,00 
Kerr 281,07 
Equipt. Insur. 321,76 
Bonds 360,00 
Cal Ross 200.00 


Schraeder & Schracder 875,00 
A. Skolnick 2,018.47 $ NY 


Shay Watson 150,00 
Mancor Corp. 10,00 
Union - Engin 365,88 
Milw, Indust, Com, 250.00 
Phil Baker 980.07 
Traveling Costs — 2,482, 30- 
Thomas McCabe 250.00 
Charles Peltzman 3,500.00 1,500,00 
Ray McCann 3,798.67 2,123.27 J bs 
Andrea, Herman 1,900.00 
M/P T.V. (55392. 85Ang 
Ned Praff 750.00 5,250.00 ye 
Swimmer Prod. 4,400.54 oC 
Hygo & Argyle 140,00 20,000.00 4/2 
N.T.A. 5,080,00 14,920.00 72 
Dolero 14,490.58 J 
Shubert Bond 86, 32 
Standard Elect. 116.99 
Milw, State Inc, Tax 5,846, 80 


TOTALS $54, 719.73 $53, 347. 31 


MIDWEST BROADCASTING COMPANY 

CASH DISBURSED TO LOU and/or ROSE POLLER 

DURING THE CALENDAR YEAR 1955 

1-18-55 $ 20,000.00 
1-20-55 7,500.00 
2-26-55 200,000.00 
4-2-55 75,000,00 
4-4-55 100,000, 00 
44-55 5,000.00 
4-19-55 5,000.00 
4-20-55 50,000,00 
4-25-55 8,200.00 
4-30-55 15,000,00 
52-55 1, 800,00 
10,000.00 
5-3-55 25,000.00 
7-31-55 10,000.00 
TOTAL $532, 500,00 
Less (#1) 41,000, 00 
BALANCE $491, 500,00 


12-31-55 (#2) 26, 656, 86 


TOTAL (#3) $518, 156. 86 


#1 - Transferred to W.C.A.N. Cash account 
#2 + Balances of Bank accounts of Corp. 
#3 - The total includes amounts distributed to Lou and Rose Poller 


personally, and also funds disbursed to others at the direction of 
Lou Poller and charged against Lou and Rose Poller. 


— 
a . 
MILWAUKEE 


July 1955 
FCL ED 
WAS 1 41960 


Milwaukee, Wis. 
BURRY a. ULL, Cleek 


Dear Ted: 


It was nicer when we could get tovether over a cup of 
coffee; ve will be with “ike at the Laxe the last week 
in July for about ten days. 


I finally had my visit with al Strelsin last week in 
New York and we got along fine, no damares. He was & 
bit surprised when I told him what our deal with CBS was 
ami all the machinations; he insists that Stanton told him 
he “took good care of his friends”. He knows better now. 


it to be. 


In view of the above, any corporate planning now woul’ 
naturally be speculative but 2 damn gool gamble and I am 
much ine wrested in what you write. I think it is worth 
while for you to make the approaches now ani if it breaks 
fast we are all set up, if it takes longer no one is hurt. 
Here is my thinking. 


qe have about $750,900 in equipment all of which is useable 
except the transmitter and the ‘antenna, unless it goes > 
then it is all useavle. We could plan our coprorate structure 
for about a (000,000 and get subscriptions to 49% of the 
cerck ror $499,000 wobbh payable on call. It would be a 
new corporation with the only assets the equipment and the 
license. You and T can talk about how we will handle the 
51% remaining. 


rs 


Rernqeantae Navomanny BY gent 
ALEX ROSEHMAN at W 
May MADISON a: 

naw YORK, maw YORK 


808 Nontn Twino STREET - MILWAUKEE, Wisconsin = GRoaoway 6-2154 
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Another and better approach 1s for a new corporation 
to form in which all of us start from scratch and mke 
stock committments now with a token paymeht. The new 
corporation then buys the present equipment from us and makes 
application for the tratsfer of license to the new corpor= 
ation. Based on a million dollar investment, the new 
corporation pays us $100,000 for our present equipment and 
transfer of license ani gives us 35% of the stock in the 
new corporation. We then make comnittments to 
afiditional stock if as and when etc. 


Tis plan would mean that the people you are talking 
to would gamble the $100,000 which is not a total gamble 
since the equipment has salvage value at its worst. It 
also means that they are serhous in what they are doing 
by backing it up with money.and not just a promise. 


If you feel the above equitable, work on it am let 
me know whom you are dealing with, The. Chanel 6 people 
were here last week talking to me about buying oub equip- 
ment, or leasing 1t with an option to buy therfore it 
may" be aiviseable not to wait too long on the above. 


We need not worry about UH? or VAF since if the 
rules stay as they are CBS would carry the tall as the 
UHF station ani we could tag along; if the FCC change the 
rules ani de-intermix so that everything is VHF in Milwaukee, 
we automatically get a VHF. Therefore this should not be 
& deterring factor. 


“et mo know what progress you make ani if you can 
really line eveything up we can p7obably concluie it 
when I am in Milwaukee the last week in July. 


al 


Rar navenveo Nariomanuy Ov 


ALEX ROMENMAN 
a? MADIOON AVE. 
maw YORK, HEW Yorn 
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TO ALL TO WHOM THESE PRESENTS SHALL COME: 


T—ROTERT_%. TTMFRVAN ___, Secretary of State of the State of 
Wisconsin ond Keeper of the Great Seal thereof, do hereby certify that the 
annexed -hotostat copy of Certificate of Dissolution of 


MIDWEST BRIADCISTTNG CO, 


dated February 3, 1956, 


has been compared by me with the record on file in this Department and that 
the some is a true copy thereof, and of the whole of such record; that I om the 
legal custodian of such record, and that this certification is in due form. 


In Testimony Whereof, I have here- 
unto set my hand and offined the 
Great Seal of the State at the 
Capitol, in the City of Madison, this 


dg pabruary A. D. 19-52 
kk K, 
AMMA RUT PAMM A, 
/ Bomretery af Beers 


Form tte Btale 


United States of America 
State of Wisconsin 
Department of State 


Me7035=3 


Do All fo Whom These Presents Shall Comiz 


The undersigned, as Secretary of State of the State of Wisconsin, herehy certifies that, on 


the fee required by law, there was fled in my office on the - apery- day Of ---yexranrry- == 1D 


Articles of Dissolution 
of 
MIDWEST BROADCASTING CO, 


1 further certity that a certificate has been filed in my office to the effect that a duplicate thereof, bear 


ny certificate, was recorded in the office of the Regster uf Deeds of 
¢ 4. ji ° Milwaukee 


3le 47 of January 195 6° 


In Testimony Whereo!, | have hereunt 


tomy hand und affixed my 


law. Y 
entitled to vote thereon, and voted for and against the ressintion were: 


Number entities 
to veto 


Da Names and respective addresses of directors and principe aficors 


- 
by 


__..| 6050 Hy Laxe Dra Milwmnkees WAR. 

747 Madieon Aves, Nex York... 
oO Ba NO DE oe Ayexees VAs. 
__.| 0/o Station WATT, Arlington, Vas 


Mik! Rxweuted im duptieate ay eent (if any) affixed thie -278R tay 
mr 


> pe 
Sa Oe 


ree Fats 
(Alha ovat of maph shan. tienes eaae, 
« aver 


rigned, as Secretary of Sano ha Sato Woo en that 


The under 


In Testimony’ Whereof, I save hte . 


of which the attached is a duplicate, 
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“sp22q jo 391sBaq Aindaq 
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spo0 Oo 1938139 , ‘KLNNOO 3S3ENNVMIIW 
GELEL oN Ped 30 red ss }snisNOOSIM AO ALVWLS 


“WEQWEST_ BROADCASTING CO. anna 


neuenceceonens & Wisconsin corporation 


z ey 
dusoive was find in the obice of the secretary of state . 


LA etatement of intent to 
_...Pebmary.15).....- ____, 19.55, and a duplicate thereat, corte vy, tng eugrehes ey state, wee 
Milwmxee 0... ree 


recorded in the office of the register of deeds of ~~ r 
Yeoruary. 17)... __.. 19.58 a 


een COTO ENED LITE ARE ERTL or 
‘of said corporation. 


2” delbmtebeay ebliqrerener cand-tinbeitien ah 
ate provision has been made for all debts, obhgations and liabilities 


bp A 
(Oy Aer etme Tae (ad ae >> 


provision has been made for all debts, obligations and liabilities, contingent in nature, of which the 


RA te 
corparation tas actual knowleds. 
distributed among ite shareholders in accord- 


sty and assets of the corporation have been 


4. All the remaining pre} 
» and interenta. 


ance with their reapective right 


Kt Caerere en eunee-partinyr aerereersne baa armel 

(2) Rizquate provision has heen made for the satisfaction Many judgment, otder or decree which may be on 
tered against the corporation in any pensting uit. 

ates erie ta) wr 1H 


reusea, including street und number, of the directors as of the date hereof, or if 


6. The naines and respective adel 
there be no chrectore at such ti then of the last acting dirertors, are 


_ Ton Poller._......- 2 aes 
__Rose Poller. at St. BW. 
_Cy Blunenthal. 


STATE -OF MISCUUSIO g5, 
DEPARTMENT OF STATS 
FILED 


oe 
Larerens) 


“o/o Station WART, Arlington 


JAN 


MRS, GLEN ei % : 


Kxgeoted ta Mepiigay and seal (if any) affixed chin 258M day of for 2 
‘ id ro) 


; Catan neater ange thet there to mene: { Awa Polier 
3. Rose Poltier 


INSTRUCTIONS 


te. He will fle one and return the other, and the 


of atate, Madiaon 2, in dupticnt 
ST lnnda af the county wherein the rexisterad office be, 


1. Kaxweute . 
duplicate ae ret . 8 the office of the regiater 


2. Filing fer #6 


hhev wf the president dL an anaialant secestary may execute in tiew of the 


el OST eT 


Gnited States of America 


State of of State 


~ qo Il to Whom These Presents Shall Come, Greeting: 


‘The undersigned, as Secretary of State of the State of Wisconsin, certifies that 


of which the attached is a duplicate, was on the date hereof, accepted and filed in my office. 
In Testimony Whereof, J have hereunto set my hand end 
affired my official seal at the Capitol, in the city of 


ix 
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PL'S. EX // 


et 
AHS 
UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C., November 13, 1959 


I, Mary Jane Morris, bereby certify that the attached 
4s a true and correct copy af Statement of Assets ari Liabilities 
of Midwest Broadcasting Company as of December 31, 1955, from 


WANATV, CP 2, filed with the Commission on March 26, 1956, as 


an amendment to application for transfer of construction permit 
from Midwest Broadcasting Co. to Lou Poller, on file in this Com 
mission, and that I am the official custodian of the same. 


IN WITNESS WHERE, I have hereunto 
set my hani, and cmsed the seal 
of the Federal Communications 
Commission to be affixed, this 
thirteenth day of November 1959. 
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Accounts Payable 
accrued Expenses 


eATALT LIABILITIES 


TOTAL LIABILITIES 


saued & Outstandin, 
5 5 3 

059.66 

yp lv 9200 


Capital 204,741.05 


WCAN-Th-CP 


86 


14 
PLS. 
ce 


6 OTF 


ye) gr 
’ kr a l . pretrial Basie 
SL: 


L : ED 
. MAR 1 41960 
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PS, DL ey 


FILED 
MAR 1 41960 
HARRY B. HOLL, Clerk 


Mareh 26, 1955 


CLOS 3G spat Err 


Milwaukee Breadeasting Company 
and 
Midwest Breedeasting Co. 


Purchase price 


Sarnest money 


Allowanse for abstract 
extension 
Allowanese for real estate 
taxes 1/1/55 to 3/28/55 
(qmail taxes 1969.70) 
for rwverme stamps 


fastien of mortgage 
Check to balance 


CABNU-SD 


July 15, 1955 (aa inyyé 


CLOSING STATEMENT CphhL 


Midwest Broo¢oasting Co, to Stanicy ". “ajac 


Property at 6050 North Iake Drive, Whitefiah Ray. 


Sales price : #39,000.00 


Unexpired insurance preminog 
on $50,000 - exp. 8/50/57 ' 168.30 


Reserves with wortrarece for 
current taxes and tutcre 
dasurance premiunre 1 682.48 


Tarnest money : “4,000.00 


Taz allowance on basis of 1554 
taxes of 1115.38 for 6+ nos, 604.17 


vorteage principal to 
Ogden Co. 23,602.46 


Acorued interret ©/1/55 te 
1/15/55 144,24 


Checks to balance 2 1 
$35,€50.79 $39,850.78 


FH. J. Bruce, Customers’ Trast A/Cr 
mC RVCTIVED $4,000 .00 
Least 
Commission 
Cutting lawn 
Cleaning 1272.25 


Me Sellers from EB. J. Bruce $2,028.75 


$7 


n° 
4! 


at 


Ausete on books on Dec. 31, 1955, prior to liquidation 


Automobiles - ‘ 10700. 73 
Investments i 1250.00 
Prepaid Inaurance * 702,88 
Land 1,00 
Prepaid Rent BALaY ae Wet, Chek 100000. 00 
Loans & Exchanges - (Rose & Lou Poller) 13800. 26 
Loans & Exchanges (others) 2500.00 
Cash (To Rose & Lou Poller) 287456. 86 

TOTAL . 416411. 73 


Asscts sold in excess of book value and claims scttled not on books 


Land (Book value 1.00) 21656.07 

Bad Debts Recovered 97.39 

Refund N. B.C. 1050,00 

Assets - Physical - Sold 18900. 00 
TOTAL 40803. 46 
TOTAL 457215.19 


Liabilities on books on Dec, 31, 1955, prior to liquidation 
Notes Payable - Officers 149908. 95 
Accrued Interest - Officer 6150.00 
Accounts Payable(see att. schedule) 19965, 69 
Accrued Expenses (sce att, schedule) 5227.43 
TOTAL 181252.07 
Liabilities paid - not on books ~- Dec. 31, 1955 (See att, Liat) 
Accounts Payable 38556.95 
Liabilities still due 


A. L, Skolnick 
Charles Peltzman 


PAGE 2 - Accounting of Dissolution as of November 14, 1959 
Adjustments to book value of assets 


Prepaid Insurance 
Automobile Revaluated 7903, 61 


Cost of liquidation 


Traveling 


Office Expenses 12000, 00 19500.00 


TOTAL 
Net 


Amounts due Lou and Rose Poller not indicated on books 


Interest on Officers Loans (See att. stat.) 23028,06 
Salaries (See att. Stat.) 126600.00 


Stock - Capital - (note below) 500000.00 


TOTAL 


Net Deficiency 


253812.63 
203002. 5 


649628.06 


(446625. 50) 


*Value of stock fixed in agreements between Rosenak and Poller, dated August 6, 1954 


and March 6, 1955, respectively. 


ACCOUNTS PAYABLE 


Television Accounts Payable (See $ 19,716.11 
Attached Schedule) 


Radio Accounts Payable (See Attached 249.58 
Schedule) 


Accounts Payable Per Books $19, 965.69 
ACCRUED EXPENSES 


A.S.C.AP. 


$5,227.43 


TELEVISION ACCOUNTS PAYABLE 


Herman Andrae $ 1,073.87 
Argyle 4,000.00 
Better Business 6.00 
Brynwood Country 72,00 
Consolidated Service 7.50 
Golden Rule 24.06 
Hooper 150.00 
Hygo 1,405.73 
Ideal Pictures 86 
T. M. McKaig 500.00 
Major TV 375,00 
Marth Electrical 139.97 
Milwaukee Chamber of Commerce 25,00 
Milwaukee Slide 3,00 
Miller Costume 150,71 
MPTV 96.85 
MPTV 5,296.00 
NBC (2, 756, 42) 
NTA 3,920.00 
Patterson 148.98 
Pulse 306,00 
Standard Electric 252,67 
Standard Electric 735.10 
Schroeder 130.00 
Sterling TV 5.24 
Stock Car 162.00 
O.L. Taylor (56. 68) 
Teleprompter 700.07 
Broadcast Equipment Co. 75.39 
Broadcast Equipment Co, 27,26 
BMI 2,399.95 
Film Classics 600,00 


$19,716.11 


RADIO ACCOUNTS PAYABLE 


BMI 

Jones Barret 
Carl's Service 
Clark Oil 

Ennis Motors 

Roy Label 
Milwaukee Gas 
Sentencer 

N.Y. Telephone 
Northwestern Bell 
Pulse 

Real Refrig. 
Slipcover 
Southern Bell 

St. Electric 

O.L. Taylor 
Waukesha 

Weise & Piltz 
Wisconsin Electric 


81.00 
1,86 
1.85 

25.66 
99.80 
7.69 
60 
(8.23) 
23.96 
34,92 
250.00 
2,50 
10.69 
42 
35.50 
12.94 
1,80 
(350.00 
17. 62 


$ 249,58 


AMOUNTS PAID AFTER CLOSE OF BOOKS 12/31/55 = 
INCLUDES ACCOUNTS PAYABLE AND ACCRUED EXPENSES SHOWN ON 
BOOKS AND LIABILITIES PAID NOT SHOWN ON BOOKS 


Check 
Date Payable Explanation Amount 


2/26/58 L. Skolnik Settlement of Andrea Acct. $ 900.00 
6/17/57 L. Skolnik Ned Pratt 644.55 
6/17/57 L, Skolnik Ned Pratt 105, 45 


11/25/57 L. Skolnik Settlement-Schwimmer & 4,400, 54 
Schubert 
9/30/59 L, Skolnik Legal Services 750.00 
$/11/56 L, Skolnik Legal Services 692,44 
8/21/56 L. Skolnik Legal Services 240.00 
4/13/56 L. Skolnik Legal Fee - re Halles Corner 
andM&I 515.73 
2/1/56 L. Skoluik Legal Services 526,85 
7/24/58 LO. Rieselback Hygo Argyle Account 2,000.00 
12/2/57 Rieselback & Nelson Misc. Costs 10.00 
11/19/56 Charles Peltgman Accounting Services 1,000.00 
2/5/57 Charles Peltzman Accounting Services 1,500.00 
4/6/56 Charles Peltzman Accounting Services 1,000,00 
6/16/57 Wisconsin Dept. of State Corporate Income 
Taxation Tax 2,000.00 
7/24/58 chads AY 1,000.00 
4/9/58 1,000.00 
1/16/58 1,000.00 
12/10/58 500.00 
8/31/59 1,089.92 
6/28/58 R. S. Hammerschlag Tasurance 183.15 
9/8/59 R. S. Hammerschlag Insurance 87.96 
6/20/56 R, S, Hammeraschlag Bond 220.00 
5/11/56 R.S. Hammerschlag Bonds-Hygo-Argyle 140.00 
3/6/56 R.S, Hammerschlag Insurance 321.76 
7/3/57 R,S. Hammerschlag Insurance 248,83 
6/24/57 R.S. Hammerschlag Bonds 140.00 
4/1/57 R.S, Hammerschlag Insurance 297.46 
3/4/57 R.S, Hammerschlag Insurance 86, 32 
2/12/58 Ray T. McCann Legal Fe 2,123.27 
11/12/58 R.S. Hammerschlag Insurance 37.80 
2/6/59 Ray T. McCann Legal Fees 500,00 
327/56 Ray T. McCann Legal Fees - Dolero 152,00 
1/4/57 Ray T. McCana Legal Fees 67.95 
10/29/56 Ray T. McCann Legal Fees 500.00 
10/19/56 Ray T. McCann Legal Fees 245.30 
7/27/57 Ray T. McCann ; Legal Fees 2,000.00 
11/10/59 Ray T. McCann * Legal Fees 435.71 
3/30/56 Shraeder, Shraeder & Legal Fees 2,500.00 
Sheets 
6/6/56 Lis - ie Legal Fees 875.00 
2/1/56 Phillip L. Karr, Treas. Real Estate Tax 281.07 


@2- 
Check 
Dato Mo. Payable Explanation Amount 


2/6/56 2041 Major Television Productions Film $ 375,00 
3/6/56 2057 BMI Royaltics 1,000,00 
5/6/56 2134 BMI Royalties 750.00 
12/5/56 2594 BMI Royaltics 707.96 
5/16/56 2148 ASCAP Royalties 1,500.00 
8/26/57 2388 ASCAP Royalties 5,203.68 
7/25/56 Kal Ross Expenses-Schwimmer 200,00 
Trial 
186 2031 Film Classic Exchange Film 600.00 
12/20/56 Standard Elec. Supply Co. Merchandise 116.99 
10/30/56 2314 Thomas McKaig Engineering Services 250,00 
3/11/57 125 1,500.00 
2/11/57 124 1,500.00 
1/11/57 123 1,500.00 
1/19/57 2356 Plaskinton House Dolero Trial 245,25 
5/3/57 (See May 3, 1957 Letter) Dolero Suit 14, 241,75 
3/6/56 2050 Phillip M. Baker Legal 130,07 
7/5/56 L-11968 =6Phd ip M. Baker Legal 500.60 
4/9/56 a Me Legal 350.00 


4/1/57 223 Legal 160,31 
919/59 5101 Legal 100,00 
4/8/58 1590 Legal 500,00 


$63750,07 


Lou Poller (4%) 


2-20-53 30,000,00 
3-13-53 30,000.00 
4-21-53 25, 000,00 
4-23-53 15,000.00 


Rose Poller (4%) 


§-14/53 10,000.00 
§-20-53 12,500.00 
6-18-53 20,000.00 
7-7-53 12,500.00 
7-15-53 10,000.00 
8-3-53 20,000.00 
8-28-53 10,000.00 
9-10-53 10,000.00 
9-18-53 10,000.00 
9-28-53 4,500.00 


Officers Loans (4%) 


1e1-54 - 
3-31-54 184,018.95 
4-1-54 - 
6-30-54 178, 208.95 
7-1-54 - 
9-30-54 172,448.65 
10-1-54 - 
12-31-54 166, 738.95 
1-1-55 - 
3-31-55 161,078.95 


Totals 


COMPUTATION OF INTEREST ON NOTES 


1953 


1,000.00 
1,000.00 
666, 64 
400,00 


233.34 
327,84 
400.00 
208, 34 
166, 65 
266,67 
133, 34 
100.00 
100,00 


5,002, 82 


PAYABLE 


1954 


1,200.00 
1,200,00 
1,000.00 

600.00 


400.00 
500.00 
800,00 
500.00 
400.00 
800.00 
400,00 
(1) 300,00 


1,840.19 
1,782.09 
1,724.49 


1,667, 39 


15,114.16 


3 


1955 
* To 2/28/55 


200,00 
200.00 
166, 66 
100,00 


66. 66 
83,66 
133.33 
83,33 
66. 66 
133.33 
66.66 


1,610.79 
2,911.08 


ee ES 


(1) Interest To 9-30-54 
(2) Interest To 12-31-53 
(3) Interest To 3-31-54 


Total 


2,400.00 
2,400.00 
1,833, 30 
1,100.00 


700.00 
911.50 
1, 333. 33 
791,67 
633.31 
1,200.00 
600,00 
400,00 
100.00 


1,840.19 
1,782.09 
1,724.49 
1,667, 39 


1, 610,79 


23,028.06 
—-- 


SALARIES DUE LOU POLLER NOT ON BOOKS 


June 4, 1952 to Dec. 31, 1952 $350,00 wk, 


Jan. 1, 1953" Aug. 31, 1953 500,00 " 


Sept. 1, 1953 " Feb, 28, 1955 50,000 per yr. 


Mar 1, 1955 Dec, 31, 1955 15,000 " 


SALARIES DUE ROSE POLLER NOT ON BOOKS 


Mar. 1, 1955 to Dec. 31, 1955 $ 75.00 per wk, 


Jan. 11,1956 "" Dec. 31, 1958 50.00 " " 


$ 10,500.00 
17, 500,00 
75,000.00 
12, 500.00 


$115, 500,00 


$ 3,300.00 
7,800.00 


$ 11,100.00 


FILED 
WAR 1 41960 
Banat D. AOL, Cok 
MIDWEST BROADCASTING COMPANY 


—-——ee 


ANALISIS. OF PINAL DISHISUTION 
TO STOCKHOLDERS AS AT DECEMBER 31, 2959 


HORWATH & HORWATH 


ACCOUNTANT® ANO AUDITORS 


HORWATH & HORWATH 
ACCOUNTANTS AND CONSULTANTS 


SHOREHAM BUILDING 
19°F AND M STREETS. H.W, 
WASHINGTON 5, D.C. 


January 2, 1959 


Mr. Charles Rosenak 
152 West Wisconsin Avence, 
Milwaukee 3, Wisconsin 


Dear Mr. Rosenak: 


In accordance with your instructions, we have 
examined the books of the Midwest Broadcasting Company 
that were made available to us in the office of Mr. 
Charles Peltzman, C.P.A., Chester, Pennsylvania. 


Our examination consisted of a review of the years 
1954 and 1955 to secure answers to certain specific questions 
and then a review of the preceding years a3 we dee neces- 
sary. The records shown us were the general ledger general 
journal, cash receipts and disbursements journal ‘and copies 
of the Income tax returns, We did not, however, see any 
invoices, cancelled checks, deposit slips or bank statements. 

In answer to the specific items you requested us to 
review, we are enclosing the following schedules: 


SCHEDULE A = Analysis of Final Distribution to 
Stockholders 


SCHEDULE B = Analysis of Salary or enses Received 
vy Lou and Rose Poller ing 195+ 
and 1955 


SCHEDULE C - Analysis of Loans from Lou and Rose 
Poller 


It should be noted that our examination did not 
cover any transactions subsequent to December 31, 1955. 
No information after that date was recorded in the books 
that were shown us. It has, however, come to our attention 
that the land which was distributed to stockholders at the 
book value of $1.00 was later sold for more than $20,000.00. 


In certain papers and information you furnished us, 
there was a schedule showing cash disbursed to Lou and/or 
Rose Poller during the calendar year 1955. We were able 
to trace all the transactions shown thereon except one. 
The schedule indicated a payment of $5,000.00 on April 19, 
1955, to Lou or Rose Poller which 4s not reflected 4n the 
Dooks and to date has not been explained to us. 


In examining the notes issued by the Midwest Broad- 
casting Company, which were shown to us by Mr. Wise, there 
case ne payable to Lou Poller for $128,117.41, dated April 30, 


1953, which we could not reconcile with the company books. 
No explanation as to how the amount of this note was determined, 
has, of this date, been furnished ts. 


It 4s our opinion that, subject to the above comments, 
the books of the Midwest Broadcasting Company agree with the 
copies of the income tax returns for the calendar years 1954 
and 1955 which were shown to us. 


Very truly yours, 
a Fad 
Sorweky pope wen, 


SCHEDULE & 
MIDWEST. BROADCASTING COMPANY 
ANALYSIS OF FINAL DISTRIBUTION TO STOCKHOLDERS 


Seen oer ee ewe ewe ene oe te eae See ere R Se Se wee See RRR RRS E Ree Sema mmm wm we mm 


Assets transferred to stockholders or paid to others 
upon instructions from the stockholders 


Cash paid to Barrett 

Cash paid to Rosenman 

Cash paid to Poller 

Automobiles 

Loans and exchanges 

Investments 

Prepaid insurance 

Balance in American State Bank 
pees in Clarendon Trust Company 


Accounts receivable - Radio (Note #1) ? 
Prepaid rent 3 100,000,007 


Total $416,412.73 


Liabilities assumed by the stockholders 


Notes payable - officers (Note #1) 
Accounts payable 
Accrued expenses 
Accrued interest 


Total $281,252.07 = 


Net proceeds distributed to stockholders $235,159.66 


(Note #1) 

In the final distribution to stockholders these 
two items were shown as an adjustment of $23,108.95. The 
explanation as to how this adjustment was determined was 
furnished by Mr. Charles Peltzman, C.P.A. 


ANALYSIS OF SALARY OR EXPENSES RECEIVED BY 
LOU AND ROSE POLLER DURING 195% and 1955 


ween cacne tu cecwconacn cae se Coen senna canwasanasnwrnannn eneee Ra ean ne awe Caen eae 


During our examination we did not fing that any salary was 
paid to Lou Poller during 195% and 1955. 


Our examination did determine that during 195% and the first 
twelve weeks of 1955 Lou Poller received $150.00 per week or 
a total of $9,600.00. This amount was charged one-half to 
fravel and one-half to Telephone each week as drawn. In 
addition, Lou Poller received various amounts each month 
Fanging from $100.00 to $300.00 which was charged to either 
Telephone or Travel. = ~ 
ure roth 

indicate that Pom Poller received a salary of 
$150.00 a week during 19% and for the first nine weeks of 
1955 or a total of $9,150.00, We did not see any checks for 
expenses to her. 


MIDWEST BROADCASTING COMPANY 


ANALYSIS OF LOANS FROM LOU AND ROSE POLLER 


seme ee oe ee new e oa ww tenet enn ewwes sae He ewe San Sere ree ama wae Swe ame mm Samer Sm a 


EAXEE 


Lou Poller 

Lou Poller 

Lov Poller 

Lou Poller 

Rose Poller 

Rose Poller 

Rose Poller 3, 

Rose Poller July 7, 1953 
Rose Poller July 15, 1953 
Rose Poller August 3 19! 
Rose Poller August 28, 1953 


Rose Poller September 10, 1953 
Rose Poller September 18, 1953 
Rose Poller September 28, 1953 


We examined the notes issued for the above loans and were 
able to trace the transactions into the company books. 


We were also shown a note payable to Lou Poller for $128,117.41 
dated April 30, 1953, which we could not reconcile with the 
company books. No explanation as to how the amount of this 
note was determined has been furnished us, 


“APPEAL FROM A JUDGMENT: OF ‘THE UNITED. STATES! DISTRICT. 
Ss. ROR TRE DISTRICT. OF COLUMBIA. 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the question presented jis: 


In a suit for an accounting and the payment of money 


under a contract covering the sale of corporate stock for 
fixed amount and a percentage of net proceeds from the 
liquidation of a corporation, is the trial court's refusal to 
order a further accounting by defendant (appellee) and the 
finding of fact that the plaintiff (appellant) had failed to 
establish that there are any net proceeds available to him 


clearly erroneous. | 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT . ... 


NO ERROR HAS BEEN SHOWN ON THE PART 
OF THE TRIAL COURT ... . 


A. The Findings Of Fact Of The Trial Court 
Should Not Be Set Aside Unless peer 
Erroneous. : . 


B. Appellee Has Rendered A Full stint 
To The Appellant A 3 


The Trial Court Was Clearly Justified In 
Finding That The Appellant Had Failed To 
Establish That There Are AOE Monies 
Owing To Him. . oe Ss 


1. Meaning of Contract is Clear that 
Appellee Must Receive Same Per 
Share Value for His Stock as Did 
Appellant Before Any Net Proceeds 
Are Available for Distribution 3 


Accounting Furnished by Appellee and 
Analysis of Midwest's Books by 
Appellant's Accountant Established 
Definitely that No Net Proceeds Are 
Available for Distribution ‘ 


Contentions Made in Appellant's Brief 
Cast No Doubt on Correctness of Trial 
Court's Entering Judgment for Appellee 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,623 


THEODORE ROSENAK, 


LOU POLLER, 
Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The complaint in this case demands judgment ordering appellee "to 
account to plaintiff (appellant) for all monies received from the dissolution 
of Midwest Broadcasting Corporation, all disbursements in regard thereto, 


and all funds therefrom retained by him" and for a judgment against appel- 
lee "for the amount due him" (appellant) under a contract between appellant 
and appellee, dated March 5, 1955, which will be described later herein 


(J.A. 34). 
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After appellant had finished the presentation of his case, in which he 
testified himself and called his accountant and appellee as his witnesses, 
the trial court, which heard the case without a jury, sustained appellee's 
motion for judgment pursuant to Rule 41(b), F.R.C.P., and ordered judg- 
ment to be entered in favor of the appellee and against the appellant. The 
trial court made a finding of fact that "plaintiff failed to establish that there 
are any net proceeds of Midwest Broadcasting Company's assets available 
to him in accordance with the terms of the contract, dated March 5, 1955", 
and stated as a conclusion of law that "plaintiff has failed to establish a 
prima facie case and has shown no right to relief" (J.A. 61, 62). 


A brief statement summarizing the facts leading up to the execution of 
the contract upon which appellant relies is necessary for an understanding 
of this case. Appellee was the president and sole stockholder of Midwest 
Broadcasting Company (J.A. 10, 57). On August 6, 1954, appellee and ap- 
pellant entered into a contract in which appellee agreed to sell appellant 100 
shares of Midwest stock for $50,000, and in which appellant was employed 
as general manager of Midwest in consideration of which employment appel- 
lee also sold appellant 100 shares of Midwest's stock for $100 and Midwest 
sold 100 shares of its stock to appellant for $100. The agreement provided 
that appellant might continue his employment in which he then was engaged 
for a reasonable time and that as soon as practicable he would join Midwest 
(J.A. 86). The 250 shares purchased by appellant represented 10% of all 
the shares of Midwest (J.A. 19). Appellant paid for and received the stock, 
but shortly thereafter he heard rumors that Columbia Broadcasting System 
was planning to cancel its affiliation with Midwest, which would make impos- 
sible the profitable operation of the latter. He obtained the agreement of 
the appellees to his postponing leaving his employment and assuming his 
duties with Midwest until the affiliation problem had been cleared up (J.A. 
15). 


Columbia Broadcasting Company did cancel its affiliation with Mid- 
west on October 22) 1954, and Midwest ceased operations on March 1, 1955 


(J.A. 32). Appellant immediately approached, or rather, to use his own 
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words, "cornered" the defendant (J.A. 18), and told him that he "wanted 
cash immediately" rather than waiting until the dissolution of the corpora- 
tion would take place. Appellant suggested that appellee buy back his stock 
immediately and appellee agreed to do so (J.A. 18, 19). They then entered 
into the contract dated March 5, 1955, upon which appellant sues here (J.A. 
65). 


That ungrammatical agreement, which obviously was drawn by laymen, 
recited that appellant "required funds prior to the final accounting of the 
dissolution of Midwest" and then continued: 

"Lou Poller in consideration of the payment by him to Ted 
Rosenak this date of the sum of $50,000; Ted Rosenak 


hereby sells, assigns and transfers his 250 shares of 
stock in Midwest to Loui Poller and therefore: 


"Lou Poller agrees that in addition to the payment of the 
$50,000 made this date to Ted Rosenak that Lou Poller 
will also pay to Ted Rosenak his 10% share of the net 
proceeds after the complete dissolution of Midwest as- 
sets, less the sum of $6,000 which will go to Lou 
Poller in consideration of his repurchase of my stock 
at this earlier date." 

Immediately upon the execution of the contract, appellee paid appel- 
lant the $50,000 (J.A. 20). Appellant testified that he considered the price 
he paid for the 250 shares "a fair price" (J.A. 17) and that he considered 
the price paid to him by appellee, when the stock was repurchased, "very 


fair" and that he told the appellee it was a ''very generous deal". (J.A. 20). 


Midwest was later dissolved. Its books were closed as of December 
31, 1955 (J.A. 49) and articles of dissolution were filed in the proper of- 
fice on January 27, 1956 (J.A. 77). Pursuant thereto all of the assets of 
Midwest were turned over to appellee, as the sole shareholder,| and he as- 


sumed all of its liabilities for which he was required to make adequate 


provision. 


Before appellee had disposed of all the assets of Midwest, appellant 
commenced the present action. Thereafter a preliminary accounting was 
furnished by appellee to appellant (J.A. 67-73) and, at the outset of the 
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trial, a complete and final accounting was furnished to appellant by appel- 
lee (J.A. 89-97). In addition all of the books of Midwest were turned 

over to the appellant for examination by his accountants (J.A. 49), who 
prepared an analysis of them for appellant (J.A. 49, 98-103). The books 
also were made available to appellant at the trial, and the court expressly 
called the attention of counsel for appellant to the availability of the books 
for his use (J.A. 33). 

The analysis made by appellant's accountants (J.A. 98-103) and the 
final accounting submitted by appellee (J.A. 89-97) were in complete agree- 
ment as to what the books of Midwest revealed as to the amount of assets 
and liabilities as of December 31, 1955, the date of dissolution. The final 
accounting furnished by appellee brings the book figures down to the date 
of the trial, at which time all of the assets had been disposed of. It also 
shows the cost of liquidation and the amounts due to appellee and his wife 
for interest on officers’ loans and for salaries which had not been entered 
on the books. As shown on the final accounting, after allowing appellee 
the same amount per share for his shares as had been paid to appellant 
by appellee for the former's shares, there remained no net assets, but 
a deficit of more than $400,000 (J.A. 90). 


SUMMARY OF ARGUMENT 


No possible justification has been shown by appellant for the reversal 


of the judgment of the trial court. Rather than containing any indication that 


the findings of the trial court were clearly erroneous, the record makes it 
manifest that no error of any kind was committed by the trial court. 


The answer to appellant's charge that he failed to obtain an accounting 
is that he was furnished witha complete accounting and had the books of Mid- 
west Broadcasting Company made available to him and his accountants and 
also was furnished withthe services of appellee's accountant to assist his 
accountants intheir analysis of the books. The accounting was gone into 
thoroughly at the trial and the trial court wasin a most advantageous position to 
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pass upon the adequacy of the accounting made available to the appellant. 
The books were made available at the trial and the trial court expressly 
called the attention of counsel for the appellant to their availability for his 
use. 


The appellant failed totally to establish that any net proceeds were 
due tohim. When dissolution of Midwest became necessary because 
Columbia Broadcasting System cancelled its affiliation, appellant would 
have received nothing as a result of ownership of his stock until| liquidation 
was completed and then would have been entitled to only 10% of the net pro- 
ceeds, if any. At that time appellee would have been entitled to 90%. 
Surely the parties could not have intended that appellee was to wind up with 
receiving a lesser amount because, as a favor to appellant, he agreed to 
purchase back appellant's stock at its agreed upon value of $50,000, pay- 
able immediately. This is precisely what appellant now is insisting upon. 
He is claiming 10% of the amount realized from the liquidation of the as- 
sets after paying off the liabilities before appellee receives any amount 
whatsoever for his stock. Merely to state such an absurd interpretation is 


to rule it out. The trial court obviously could not accept it. The only pos- 


sible reasonable interpretation of the agreement is that appellee was to be 
paid for his shares on precisely the same basis as appellant, before the 
amount of so-called "net proceeds" available for distribution under the 


contract was to be determined. 


The record clearly reveals a large deficit rather than showing any 
net proceeds. Even if the fantastic interpretation of the contract urged by 
appellant mistakenly had been accepted by the trial court, there still would 
have been no net proceeds in excess of $6,000 because of the large amount 
of the deficit. 


The validity of the items appearing in the liabilities of Midwest which 
appellant challenges is established in our argument. However, | even if such 
items were dropped from the liabilities, still no net proceeds would remain 
for distribution to appellant under the contract. 

Appellant has not pointed to any ruling of the trial court which consti- 
tutes error. Accordingly the judgment ofthetrial court must be affirmed. 


ARGUMENT 


NO ERROR HAS BEEN SHOWN ON THE PART 
OF THE TRIAL COURT 


A 


The Findings Of Fact Of The Trial Court 
Should Not Be Set Aside Unless Clearly Erroneous 


The principle’ stated in Rule 52, F.R.C.P. that findings of fact of 
the trial court should not be set aside unless clearly erroneous, and that 
due regard shall be given to the opportunity of the trial court to judge 


the credibility of witnesses, is, of course, so well established that it 


needs no further discussion. United States v. Yellow Cab Co., 338 U.S. 
338, 94 L.Ed. 150; Colby v. Riggs National Bank, 67 App. D.C. 259, 92 
F.2d 183; Remington Rand, Inc. v. Societe Internationale Pour Participa- 
tions Industrielles et Commerciales, S.A., 88 U.S. App. D.C. 275, 188 
F.2d 1011 (cert. den. 342 U.S. 832, 96 L.Ed. 630). 


A review of the record in this case, as will be demonstrated, 


shows clearly that no error was committed by the trial court. 


Appellee Has Rendered a Full 
Accounting To The Appellant 
Appellant still seeks an "accounting" of the proceeds realized 

from the dissolution of Midwest Broadcasting Company. This is urged 
despite the fact that the appellee has rendered the appellant the fullest 
kind of accounting. It is difficult to see what else appellee can do in this 
regard. The appellee has furnished appellant, both with a preliminary 
accounting prior to trial (J.A. 67-73) and with an accounting brought down 
to the date of trial (J.A. 89-97); the appellee has made all of the books of 
account available to appellant's accountants, and has made his accountant 
available to appellant's accounts to answer all questions (J.A. 48, 49, 51); 
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appellee was subjected to all questioning desired by appellant both at a 
deposition prior to trial and at trial. 


It should be noted that the Joint Appendix discloses only one instance 
in which the appellant was denied the right to have appellee give him any 
information which he sought — and that information concerned an "in and 
out" item which could have no affect upon the accounting (J.A. 41-42). It 
also must be noted that in addition to making the books available to the 
appellant's accountants prior to trial, the books were produced at trial 
and again offered to appellant. The Court expressly called appéllant's 
attention to the availability of the books (J.A. 33). There is nothing else 
that appellee can do by way of rendering an account — he has given ap- 
pellant all of the information requested by appellant, which he has per- 
sonally and which is obtainable from the books. 


Such being the case, it was incumbent upon appellant to show from 
the accounting rendered him what, if anything, appellee owed him. And 
this he utterly failed to do for the obvious reason that nothing is owed 
him. 

Appellant refers to various items in the accountings rendered by 
the appellee as "fabrications" and "manipulations", and states that ap- 
pellant's accountants could not reconcile differences in the two |account- 
ings and statements filed by appellee with the Federal Communications 
Commission. These characterizations are completely unjustified and the 
statement with respect to non-reconcilability is completely without basis 
in fact and in the testimony of appellant's own accountants. The appellant's 
accountants testified that their examination of the books showed the identical 
figures as those shown in the accounting furnished by the appellee (J.A. 52, 
53). Appellee, in his testimony, showed not only how his accounting agreed 


with that of the appellant's accountants, but also that it agreed fully with 


the statements filed with the Federal Communications Committee (J.A. 55- 
57). 
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The appellant characterizes items which appear on appellee's 
accountings but not on the books of Midwest Broadcasting Company as 
"fabrications" and "manipulations." The books of the Company were 
closed as of the date of dissolution, December 31, 1955 (J.A. 49). The 
accounting of the appellee carried all figures down to the date of trial. 
Obviously, therefore, figures reflecting transactions during liquidation, 
though appearing in appellee's accounting, are not on the books of the 
Company. In addition, there are three items which are shown as "amounts 
due Lou and Rose Poller not indicated on books," namely, “interest on 


officers loans, salaries, and stock-capital" (J.A. 90). 


In connection with the preliminary and final accountings of the 
appellee, one further point should be noted. In the preliminary account- 
ing the par value of the stock was listed. In the final accounting, the 
value as determined by the parties was stated. 


The propriety of these items will be discussed later in their proper 
place. They are mentioned here only to demonstrate that appellee's ac- 
counting was complete and included all relevant items, whether or not 
such items appeared on the books of the Company which are closed ap- 


proximately four years before the trial. 


Appellant cites the case of Moore v. Reinhardt, 117 N.¥.S. 534, 


— 


for the proposition that an account served after suit has begun is not 
binding on the plaintiff and plaintiff need not disprove such account. 

That case was decided entirely upon the procedures set forth in the 
general rules of practice of New York. Under those procedures, as 
described by the Court, the plaintiff applies for an interlocutory judg- 
ment for an accounting, and the judgment when issued provides that 

the accounts between the parties be investigated and settled before a 
referee. The plaintiff in the Moore case had sought an order permitting 
him to proceed with discovery. The Court denied plaintiff's request on 
the ground that discovery would come later, after the interlocutory judg- 
ment issued. There is absolutely no relevancy between the Moore case 
and the instant case, because that case was decided solely ona New York 


procedural question. 
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Similarly, the case of Wootton Land & Fuel Co. v. Ownbey, 265 F.91 
(C.C.A. 8), cited by the appellant to justify his claim that appellee had to 
produce vouchers supporting every item on the books of Midwest, is com- 


pletely out of point. In that case, an officer of a corporation had managed 


properties belonging to the corporation and the question involved was ob- 
taining an accounting from that officer. There is no argument but that in 
such circumstances the officer must support all his expenditures by satis- 
factory proof that they were made and were properly made. Injthe instant 
case, it cannot be successfully contended that the appellee must produce 
proof that every liability appearing on the books of the corporation was a 
proper liability. The fact that in its ordinary course of business the 
corporation noted on its books its indebtedness to various persons is 
sufficient to justify the payment to those persons by the appellee out of 

the funds realized on liquidation of the corporation. It should be noted 

that where loans by the appellee and his wife were involved in the inst ant 
case, in almost every instance substantiating evidence, such as) notes, 
were produced by the appellee and their authenticity was stipulated to by 
the appellant (J.A. 35-40). And it should be emphasized again that the 
analysis of the books by appellant's accountants agreed in every respect 
with the accountings of the appellee. 


The appellant's continued insistence upon an accounting from the 
‘ appellee is especially difficult to understand because, in addition to the 
fact that an accounting has been made by appellee, appellant's counsel 
stated at the trial (J.A. 25): 

"Mr. Rosenak: Well, since an accounting is conceded, 


Your Honor, whether an accounting is denied, we will 
stipulate to the accounting." 


Although admittedly this statement is not completely clear in 
meaning, it would seem that Mr. Rosenak was agreeing that appellee has 
furnished an accounting. 


It is therefore obvious that the appellee has rendered a full account- 
ing to the appellant, and that not only was the trial Court justified in not 
ordering a further accounting, but it would have been plain error for him 
to do so. 


Cc 


The Trial Court Was Clearly Justified In Finding That The 
Appellant Has Failed To Establish That There 
Are Any Monies Owing To Him 


Meaning Of Contract Is Clear That Ap- 
pellee Must Receive Same Per Share Value 
For His Stock As Did Appellant Before 
Any Net Proceeds Are Available For 


Distribution, 0. 

As found by the trial Court, the appellant has "failed to establish 
that there are any net proceeds of Midwest Broadcasting Company's 
assets available to him in accordance with the terms of the contract, 
dated March 5, 1955, between the plaintiff and defendant" (J.A. 61). For 
the appellant to be entitled to any payment under the contract, regardless 
of whether items disputed by appellant are considered or not, the Court 
must deny appellee any allowance for his 100% stock interest, even though 


appellee had paid appellant $50,000 for appellant's 10% stock interest after 
dissolution and prior to liquidation. Yet this is the contention of the ap- 
pellant. Clearly, it had to be rejected by the trial Court. 


The complete untenability of appellant's position is plainly 
demonstrated by these facts: The appellant voluntarily purchased from 
appellee 10% of the stock of Midwest Broadcasting Company for $50,20v. 
This was not done under any type of compulsion but pursuant to appellant's 
desire to own the stock and appellant considered the price fair (J.A. 17). 
Appellant expected to join the Company as general manager in the near 
future and wished to own part of the stock. After this stock purchase, but 
before joining the Company, appellant heard that the Columbia Broadcasting 
System might drop its affiliation with the Company's station, which would 
put that station out of business (J.A. 15). Appellant therefore delayed 
joining the Company. CBS later did drop the affiliation (J.A. 33) and it 
was decided to liquidate the Company. 
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As of the time of dissolution, as the owner of 10% of the stock, 
appellant would have been entitled to receive for his stock 10% of what 
was eventually realized in liquidation, after all indebtedness of Midwest 
and all expenses of liquidation had been paid. There may or may not 
have been any moneys left for stockholders after liquidation - and appellant 
would have had to wait for whatever money he might receive. He wanted 
cash then — in his own words, he "cornered" appellee to get him to agree 
to repurchase his stock for cash (J.A. 18-19). The appellee agreed to 
repurchase appellant's stock and immediately paid him $50,000 therefor 
(J.A. 12, 20). 


The agreement provided, inter alia, that "Lou Poller (appellee) 
agrees that in addition to the payment of the $50,000 made this date to 
Ted Rosenak (appellant) that Lou Poller will also pay to Ted Rosenak 
his 10% share of the net proceeds after the complete dissolution of Mid- 
west assets, less the sum of $6,000 which will go to Lou Poller in con- 
sideration of his repurchase of my stock at this earlier date.” (J.A. 65). 
Appellant now seeks an interpretation of the contract which will give him 


10% of all proceeds of liquidation remaining after payment of debts and 


expenses, in addition to the $50,000 previously paid him, and appellee is 
to get nothing for his 100% stock interest as such, but only 90%)of such 
proceeds. 


Yet, had the appellee not repurchased appellant's 10% stock interest 
for $50,000, the appellant would not have received $50,000 from the liquid- 
ation of the company until the amount realized on liquidation, after pay- 
ment of all obligations and expenses of liquidation, reached $500,000 — 
which it has not done and cannot conceivably do. 


Under appellant's interpretation, just to recapture the amount of 
the $50,000 which appellee had already paid appellant, there would have 
to be realized in liquidation $55,555.55 above debts and expenses — and 
then the appellant would receive $5,555.55 of that amount, and would be 
that amount ahead of the appellee, despite the fact that appellee owned 
90% of the stock prior to the agreement here involved. Clearly, no such 
interpretation is tenable. 
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The parties, by their agreement, could only have meant that 
appellant was entitled to 10% of the proceeds remaining after the pay- 
ment of debts, expenses and the value of appellee's stock interest. The 
value of that stock interest had been determined by the parties when they 
agreed that 10% of the stock was worth $50,000 and appellant testified 
this was "very fair” (J.A. 20). That set the value of 100% of the stock 
at $500,000. Therefore, until all of the debts of Midwest Broadcasting 
Company and all the expenses of liquidation have been paid, and $500,000 
has been paid to the appellee for his stock, there would be no "net pro- 
ceeds" in which the appellant would be entitled to share. 


It must be emphasized that appellee was under no obligation to 
repurchase appellant's stock for $50,000 or any other sum. It must also 
be stressed that both appellant and appellee are experienced businessmen. 
In these circumstances, it is ridiculous to contend, as appellant does, that 
such parties would agree that the appellant would get the agreed-upon value 
of his stock and in addition would receive 10% of the proceeds of liquida- 
tion as though he still owned the stock — and that appellee would never 
receive anything for the value of his stock, including that which he re- 


purchased from the appellant, but would be entitled to receive only 90% 


of the proceeds from liquidation. The contention of the appellant that he 
is to share in the proceeds of liquidation before any amount is paid to the 
appellee for the agreed upon value of his stock interest therefore becomes 


ludicrous. 


This is surely a case of appellant trying to bite the hand that fed 
him. Appellee had done him a tremendous favor in purchasing his stock 
for cash. Appellant had his money at once and he was protected from any 
possibility of loss. And loss there would have been, as clearly shown by 
the figures. Yet now he wants even more money from the appellee. He 
wants 10% of whatever is realized on liquidation above debts and expenses 
without allowing a single dollar to appellee for the agreed-upon value of 
appellee's stock — not even with respect to the stock for which appellee 
paid appellant $50,000. 
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This contention by the appellant is in keeping with the "devious 
strategy" and lack of sincerity to which he admitted in his other dealings 
with appellee (J.A. 27-28). 


The ruling of the district court must, therefore, be affirmed because 
no interpretation of the figures permits of the conclusion that more than 
$500,000, after the payment of debts and expenses, has been or will be 
realized from the liquidation of the company. 


Accounting Furnished By Appellee And 
Analysis Of Midwest's Books By Appel- 
lant's Accountant Established Definitely 
That No Net Proceeds Are Available For 
Distribution. 
An examination of the accounting rendered by appellee to appellant 
as of November 14, 1959 (J.A. 89-97) shows that the total assets of Mid- 
west Broadcasting Company after liquidation, including $40,803,146 realized 
on assets sold in excess of book value and claims settled which|were not 
on the books, was only $457,215.19 — still considerably less than the 
$500,000 to which appellee was entitled for his stock. The liabilities 
to be set off against those assets, without considering the elements of 
interest on officers' loans, salaries, and stock, amounted to $253,812.63, 
leaving a net asset figure before considering these other matters of only 
$203,002.56 (J.A. 90). And, of course, even if all other liability items 
about which appellant raises some question were to be disregarded, the 
difference between assets and liabilities would still be far less than 
$500,000. Appellant's accountant testified that his examination of the 
books of Midwest Broadcasting Company showed a net figure of $235,159.66 
as being available for distribution — again not considering amounts payable 
on account of the items mentioned above. In addition, no consideration was 
given to additional costs of liquidation, including the disposition of law 


suits pending against Midwest Broadcasting Company. The book figures 


he found and those used on appellee's accounting were identical (J.A. 52- 
53). 
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It should be noted that the par value of the stock involved was 
$100. Therefore, on a par value basis the stock was worth $250,000. 
Thus, even the par value of the stock exceeds the amount which the ap- 
pellant's accountant states was available for distribution, and this is 
without making any allowances for additional liabilities and expenses 
of liquidation, or for officers’ salaries and interest on officers’ loans. 
As stated above, the parties by their agreement determined the value 
of the stock to be $500,000, and that is the amount which appellee is 
entitled to receive for his stock interest to place him on an equal basis 
with appellant in view of the $50,000 already received by the appellant 
for his 10% stock interest. However, even the par value figure is in 


excess of any amount which has been or will be available for distribution. 


Even though nothing is allowed appellee for his 100% stock interest — 
as fantastic an interpretation of the contract as that would require — the 
trial Court's finding must still be affirmed because appellant would never- 
theless not be entitled to any payment. Appellee's accounting (J.A. 90) 
shows a net deficit of $446,625.50. If no allowance is made for payments 
on account of appellee's stock, this would leave net assets of $53,374.50. 
Of this amount, appellant would be entitled to 10% less $6,000 — nothing. 


Another figure is most significant in deciding whether or not the 
trial Court erred in its judgment. That figure is the amount appellant 
would have received from the liquidation if the appellee had not bought 
back appellant's stock before liquidation, and mistakenly, the appellee 


was not allowed anything for the costs of liquidation and for interest on 


officers’ loans and salaries not shown on the books. The analysis made 


by appellant's accountants (J.A. 101) and their testimony (J.A. 45) show 
that under that erroneous treatment of those items, there still would only 
have been $235,159.66 available for distribution to stockholders. Of this 
amount, appellant as owner of 10% of the stock would have received only 
$23,515.97. This is $26,484.03 less than the $50,000 appellee paid him 
for his stock four years before liquidation was completed. Under the 


proper treatment of the various items to be deducted, the entire $50,000 


15 


turns out to have been what amounts to a gift, but even if appellant's 
baseless contentions were to be accepted, more than half of it still 
amounts to a gift. But even this does not satisfy the rapacity of appellant. 
He presses for still more. 


3. Contentions Made In Appellant's Brief 
Cast No Doubt On Correctness Of Trial 


Court's Entering Judgment For Appellee. 
We shall now consider appellant's treatment of the questions in- 
volved in this part of appellee's brief. Appellant's discussion of the 
meaning of the word "net proceeds" has no relevancy to the instant 
case. Words used in a contract must always be interpreted in the con- 
text of that contract, and as amply demonstrated above the meaning of 
the words "net proceeds after the complete dissolution,” as used by the 


parties, is clear. 


The argument that since the contract was in the handwriting of the 
appellee all interpretations must be made against the appellee is almost 
amusing and has no relevancy in the circumstances here involved. In the 
first place, we have here two businessmen jointly writing a contract, and 
neither of them is an attorney or expert in the preparation of contracts. 
Secondly, appellant admitted that he "may have made a suggestion here 
or there" (J.A. 11, 12). Thirdly, it is clear that the paragraph upon 
which appellant relies was furnished by the appellant himself. That para- 
graph reads as follows: 


"Lou Poller (appellee) agrees that in addition to the payment 
of the $50,000 made this date to Ted Rosenak (appellant) 
that Lou Poller will also pay to Ted Rosenak his 10% share 
of the net proceeds after the complete dissolution of Mid+ 
west assets, less the sum of $6,000 which will go to Lou 
Poller in consideration of his repurchase of my stock at 
this earlier date.” (emphasis supplied) 


That it is plain from the language itself that "my" refers to appellant 
was admitted by him (J.A. 22). Obviously, if appellee were the! sole 
draftsman of this agreement, he would not have referred to appellant's 
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stock as "my" stock. This is further proof that we have here an agree- 
ment worked out by two businessmen in which each contributed their 
particular thoughts. It might also be noted that appellant recognized, 

by the contract provision, that appellee had no obligation to repurchase 
appellant's stock, and appellant therefore agreed that out of the net 
proceeds that might later be due him he was willing to compensate the 
appellee for his agreeing to "bail out" the appellant. Furthermore, even 
if the rule cited by the appellant applied in this case, the interpretation 
would be the same. 


Appellant seeks to make much of a letter written by appellee with 
respect to the sale of a property owned by Midwest Broadcasting Company 
in which the appellee states that appellant "will get 10%." Appellant 
argues, therefore, that this shows what the parties meant by net proceeds 
as used in their contract. There is no basis for such a conclusion. In 
the first place, there is nothing in the record to indicate that the reason 
appellant was to get 10% was based upon the contract involved in this 
case. However, even if this were the case, the letter could not be used 
as appellant seeks to use it. 


At the time appellee wrote this letter to appellant, October 21, 1955, 
appellee hoped to reactivate the television station owned by the corpora- 


tion and foresaw an encouraging financial picture. His letter (J.A. 66) 
clearly shows that. He anticipated at that time that there would be ample 
net proceeds, even after payment of his stock interest at the agreed-upon 
value, available for distribution to the appellant and himself pursuant to 
the contract. In addition to the encouraging prospects outlined by the 
appellee in his letter, there was the fact that the corporation owned a 
large amount of ultra high frequency television equipment estimated to 
have a value of $256,000 (J.A. 19). Later, because of the failure of UHF 
stations generally, this equipment proved to have a value of only $18,000 
(J.A. 58). Obviously, the appellee at the time he wrote that letter did not 
know that UHF equipment would have so little value or that the plans 
outlined in his letter would all collapse. If appellee's letter did in fact 
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relate to the contract, it must be read as meaning appellee felt certain 
that there would be sufficient net proceeds after payment to him for his 
stock, on the same basis appellant had been paid, to enable him to dis- 
tribute 10% of the net proceeds of the sale of the property to appellant. 


Furthermore, if appellant attempts to argue appellee had in mind 


his agreement with appellant when he wrote this letter and was inter- 
preting "net proceeds" the same way in both instruments, how can he 
account for the fact that appellee did not say that he would send |appellant 
his 10% of the net proceeds of the sale of the property after deducting the 
$6,000 which was due appellee under the contract? Clearly, the only 
reasonable interpretation of the letter is that appellee believed there 
would be enough other net proceeds, as that term was used in the con- 
tract, to take care of appellee's stock interest and his $6,000 as well. 


One of the points made in appellant's brief (Point VI) is that the 
trial Court erred in sustaining objection to questions concerning what 
appellee paid for the purchase of claims against the corporation. How- 
ever, despite a discussion of this question as a separate point in the brief 
and an allegation that the trial Court committed error by refusing to allow 
any questions on this subject, appellant does not refer to any ruling by the 
Court preventing appellant from asking any such questions. Asja matter 
of fact, a reading of the Joint Appendix does not reveal any attempted 
questioning of any kind relating to the price paid for securities of the 
corporation. Accordingly, there can be no possible grounds for reversal 
for the reason given. It is difficult to understand appellant's alleging this 
error and devoting a part of his brief to this subject when no instance of 
the alleged error is pointed out and none appears in the record before 
this Court. 


However, even if there had been a ruling as alleged, that still 
would not have been grounds for reversal because the law is well es- 
tablished as stated in 3 Fletcher, Cyclopedia Corporations (Perm. ed., 
1942 Rev.) Sec. 869: 
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"But the general rule is that directors or other corporate 
officers may purchase, and enforce, claims against their 
corporation, at their face value, notwithstanding they were 
bought at a discount, provided, however, that (1) if such 
officer owed the duty to his company to purchase the claim 
for the company instead of for himself he cannot enforce 
his claim in excess of what he paid for it, and, according 
to what is apparently held in few decisions, that (2) if the 
corporation is insolvent at the time of the foreclosure the 
officer cannot enforce his claim for more than he paid for 
it." 


Manufacturer's Trust Co. v. Becker, 338 U.S. 304, 94 L.Ed. 107; In re. 
Philadelphia & Western Ry. Co., 64 F.Supp. 738 (E.D.Pa.); In re McCrory 


Stores Corp., 12 F.Supp. 267 (S.D. N.Y.); Todd v. Temple Hospital Ass'n., 

96 Cal. App. 42, 273 Pac. 595; Alexandrine Hotel Co. v. Whaling, 313 Mich. 
15, 20 N.W. 2d. 793; Seymour v. Spring Forest Cemetery Ass'n., 144 N.Y. 
333, 39 N.E. 365; Farwell v. Pyle-National Electric Headlight Co., 289 Ill. 
157, 124 N.E. 449. 


One of the landmark cases most quoted from on this issue was 


decided by the Wisconsin Supreme Court. In Glenwood Mfg. Co. v. Syme, 
109 Wis. 355, 85 N.W. 432, the sustaining of a demurrer was upheld, even 
though the complaint alleged that the defendant's intestate while president 
and director of the ‘corporation had purchased its notes and stocks worth 
$45,000 for $15,000, without the knowledge or consent of any of the corpora- 
tion's stockholders, knowing that the purchase by the corporation would 
have been greatly in its interest. The complaint further alleged that to 
conceal the transaction the corporation's president had the purchase made 


in the name of his brother-in-law. 


In another Wisconsin case, Werle v. Northwestern Flint & Sandpaper 
Co., 125 Wis. 534, '104 N.W. 743, 745, the Court quotes from the Greenwood 


case as follows: 


"So it has been held that an officer and director of a going 
corporation may purchase its outstanding obligations at a 
discount for his own benefit, and enforce them in full, when 
he owes no duty to the corporation, inconsistent with such 
purchase, to act for its benefit." 
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From these authorities it is manifest that even had the trial Court 
made a ruling to the effect discussed in appellant's brief — which it did 
not — no error would have been committed. 


Point VII of appellant's argument, which relates to loans made by 
appellee directly to the corporation, which loans must not be confused 
with the claims against the corporation purchased by appellee, discussed 
above, is based upon a misstatement of fact. Appellant's opening state- 
ment, under that point, is that "The Court erred in sustaining objections 
to questions concerning the validity and amount of loans made by defend- 


ant to the Midwest Broadcasting Company."" The Joint Appendix discloses 


that there was only one item on which appellant was denied the right to 
obtain information and that is the one illustration which appellant uses, 
as though by way of example. 


Before discussing that item, it must be admitted that, as listed in 
the preliminary accounting of appellee, it could have been misleading. 
However, it was explained at the trial by the appellee, and shown to be 
irrelevant by both the final accounting of appellee and the testimony and 
accounting analysis of appellant's accountant, 


That item concerned "an in-and-out deal. It didn't involve any 
money, but it involves bookkeeping." (Appellant's Br. p. 25, J.A. 41), 
and therefore does not affect the net proceeds. 


Even the accounting analysis by appellant's accountant (J,A. 103) 
shows this. That analysis lists the total loans claimed by the appellee 
as $219,500. This figure corresponds with the testimony of appellee 
that he and his wife had made total loans in excess of $350,000, about 
$120,000 of which was loans in exchange, and about $220,000 were long 
term loans at 4% (J.A. 35). A note to the analysis of appellant's account- 
ants states: "We examined the notes issued for the above loans and were 
able to trace the transactions into the company books" (J.A. 103). Ap- 
pellant's accountant also testified: 'We did check the loans that went in 
and out of the firm; and were satisfied that they were either paid or were 
recorded on the books at the end of the day." (J.A. 48) 
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The complete baselessness of appellant's complaint on this point 
is further demonstrated by the fact that he voluntarily, at the trial, 
stipulated to the validity of each of these loans, with the exception of 
an item of $7,500, for which appellee had a note but no check (J.A. 35-40). 


Since this point has no foundation in fact, it becomes merely aca- 
demic in these proceedings. It should be noted, however, that appellant 
would not in any circumstances be entitled to obtain what he seeks — full 
substantiation of items, some going back to early 1953, which were duly 
recorded on the books of the Company in its regular course of business. 
Furthermore, these items were on the books all the time appellant was a 
stockholder. He admits that during that period he had been told about the 
loans from officers and saw financial statements on which they appeared. 
He discussed with the appellee the intimate details of the financial aspects 
of the company and the books were always available to him (J.A. 22-24). 
Certainly, after selling his stock, he cannot go behind those regular book 
entries and compel appellee to prove and justify them. 


It should be pointed out here that the law is well settled that direc- 
tors as creditors stand upon the same footing as other creditors. 16 
Fletcher, Cyclopedia Corporation (Perm. ed., 1942 Rev.) Sec. 8219; 
Peckett v. Wood, 234 Fed. 833 (C.C.A. 3). In the Matter of Lumber In- 


corporated, 124 F.Supp. 302 (D. Ore.). 


In the latter case the Court said at page 313 that the general rule 


"| | that loans made even by a controlling stockholder in 

good faith to a corporation properly organized and dealt 

with may participate with claims of other creditors in 

liquidation of the corporate assets." 

In further connection with officer's loans, it might be noted that 
although only $6,150 was entered on the books as interest on those loans, 
the appellee's final accounting shows additional interest of $23,028.06. 
There can be no doubt about the company's liability on this item. The 


mere fact that some of the interest was not listed on the company's books 
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does not mean that that interest was not due. The notes provided for the 
interest (J.A. 35, 96) — and the interest was therefore owing whether or 
not the debtor, the company, entered the interest on its books, 


Appellant's Point VIII concerns itself with the item of salaries not 
entered on the books. It is admitted that these salaries were not entered 
on the books and that no charge for them was made until the accounting 
furnished at the trial. (Appellant is in error in his allegation that appel- 
lee's statement "submitted after trial was commenced" contained no 
claim for salaries. He refers to Plaintiff's Exhibit 4, which was appellee's 
preliminary accounting.) (Appellant's Br. p. 26). 


The appellee and his wife performed important managerial services 
for the Company, but did not make entries for salaries in the books at that 
time because no funds were available then for their payment. They believe 
that they are entitled to payment for those services upon liquidation of the 


Company's assets, to the extent such assets are available, It should be 


emphasized that the elimination of this item from the accounting would 
still not show the appellant entitled to any payment under the contract. 


CONCLUSION 


From the record it is clear that appellant was furnished an adequate 
accounting by appellee. It is also plain that there were no net] proceeds 
after the complete dissolution of Midwest assets" available for payment 
to appellant under any reasonable interpretation of that language. It is 
totally incredulous that appellee would have agreed to pay appellant im- 
mediately the agreed upon per share value for appellant's stock, as a 
favor, and a proportionate share of any net proceeds that might turn out 
to be available upon the completion of liquidation, and not have intended 
to receive the same per share payment for his stock before any net pro- 
ceeds were to become available for distribution to both of them. It is 
equally incredulous that appellant would ever have suggested such a 
shamelessly one-sided arrangement. 


22 


Plaintiff had his day in Court. He was given an extremely fair 
trial. Even had the trial Court accepted his contentions for which there 
is no basis, as has been shown, the result would have been the same. 
Only if the trial Court has been clearly erroneous in his findings can 
they be set aside. Having had the opportunity to hear the parties he 
was in the best possible position to determine the validity of their 


respective positions. Nothing has been shown that would cast any 


doubt upon his judgment. 
Accordingly the judgment below should be affirmed. 


Respectfully submitted, 


WILLIAM C. WISE 


615 Perpetual Building 
Washington 4, D. C. 
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THEODORE ROSENAK, Appellant, 
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LOU POLLER, Appellee 


Appeal from a Judgment of the United States District 
Court for the District of Columbia 


REPLY BRIEF OF APPELLANT 


I. 
REPLY TO COUNTERSTATEMENT 


Appellee states that he paid appellant $50,000.00 and 
that appellant considered the price “very fair” and a 
“very generous deal.” However, the record shows that 
it was “the $50,000.00, plus 10 per cent of the net pro- 
ceeds of dissolution, less $6,000.00” set forth in their 
contract that the appellant considered fair (JA 20). 


Appellee further states that appellant approached the 
defendant and told him that he wanted cash immediately 


2 


rather than waiting until dissolution. In fact the cor- 
poration was already in the process of dissolution by 
March 5, 1955, the date of the contract. A Statement 
of Intent to Dissolve, signed January 27, 1955, had been 
filed with the Secretary of State of Wisconsin on Febru- 
ary 15, 1955, and the officers were supposed to be dis- 
tributing the assets among the stockholders (JA 78, 79). 


Theodore Rosenak testified, “The corporation’s assets 
had been sold to the Columbia Broadcasting System. The 
studio building . . . had been sold . . . Mr. Poller told 
me at that time ... that the corporation was virtually 
dissolved, that its assets had been sold, there were a few 
claims to be settled ...” (JA 18). Mr. Poller had 
moved out of town and was selling his house here. (JA 
18, 74, 75, 88) 


Appellee claims Midwest was later dissolved. For all 
practical purposes, however, the corporation was dis- 
solved at the date of the signing of the contract herein 
(JA 78, 79). 


Appellee states that he made a complete and final 
accounting. This is a conclusion, not a fact. Appellee 
is not entitled to make such a decision. The books were 
closed on December 31, 1955, and no records were made 
available concerning transactions following that date 


(JA 45, 100). 


II. 
REPLY TO ARGUMENT 
A. 


When a court applies a wrong principle of law to the 
prejudice of a party, the judgment must be reversed. 
Latterner v. Latterner, 274 P. 194, 51 Nev. 285; Long 
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Valley Land & Dev. Co. v. Hunt, 266 P. 917, 51 Nev. 5. 
From the testimony and from the findings it clearly ap- 
pears that the court took the view that the burden of 
proof was on the plaintiff to disprove unverified state- 
ments by defendant. 


A review of the record in this case shows a number of 
errors committed by the trial court. The court disre- 
garded the plain meaning of the contract, it failed to 
apply the doctrine of contra proferentum, it disregarded 
the practical construction of contract terms by the parties, 
and the court denied appellant the relief of an accounting 
although the case presented entitled appellant to such 
relief. 


B. 
NO ACCOUNTING HAS BEEN RENDERED 


Appellee has not rendered an accounting. In case after 
case the courts have said that when one agrees to pay 
another a percentage, be it of receipts, proceeds, profits, 
or whatever, this creates a trust relation between the 
parties which entitles the plaintiff or promisee to an ac- 
counting.! Such an agreement creates a confidential or 
fiduciary relation which is always sufficient to invoke 
jurisdiction in an accounting action.” Further cases in this 
regard are cited in appellant’s brief on file herein.* 


Appellee claims he has made the books available. Yet 
the books were closed December 31, 1955, approximately 
four years before trial.* Liabilities ranging in amount 


1Empire Cir. Co. v. Sullivan, 169 F. 1009; Harvey v. Sellers, 
115 F. 757. 

2Rivoli Drug Co. v. Lynch, 50 F. (2d) 536. 

3See Appellant’s Br. 19-21. 

4See Appellee’s Br. 8. 
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from $63,000.00 to $107,000.00 were supposed to have 
been paid after the close of the books. Defendant has 
not supported these purported liabilities by testimony or 
other evidence. 


Moore v. Reinhardt, 117 N.Y.S. 534, 132 App. Div. 
707, holds that plaintiff need not disprove an account 
served on him after suit was begun. Appellee seeks to 
distinguish it from the case at bar on the ground that it 
is a procedural matter. New York procedure was not 
the governing factor in that case. Itis immaterial whether 
the court uses the procedure of an interlocutory judgment 
for an accounting. The question is one of burden of proof. 
Other cases deal with the same problem, and the plain- 
tiff is not required, nor should he be, to disprove some 
purported accounting served after suit is commenced. 


Thamert v. Carter, 245 P. (2d) 145, 72 Idaho 515 
(1952) is an often cited recent case very similar to the 


instant one. Therein, plaintiff had an interest in the 
proceeds of a sale. By contract the amount from the 
sale in excess of a certain amount was to be divided be- 
tween the parties. Defendant attached to his answer an 
exhibit showing obligations due in excess of the sale 
price. At the trial plaintiff-appellant was the only wit- 
ness. He testified as to the making of the contract, the 
sale of the property, and that no account had been render- 
ed. Defendant successfully moved for nonsuit on the 
ground that plaintiff had failed to show that the sale 
price was in excess of the proper charges which respon- 
dent was entitled to make against the same under the con- 
tract, and therefore had not showed that there would be 
any amount left over for division between the parties. 


The higher court reversed, stating as follows: 


“The fallacy of respondent’s position on this point 
is that it assumes the burden of proof as to such 
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charges was upon appellant. The trial court appar- 
ently took respondent’s view as he stated in sustain- 
ing the motion that ‘the burden here being on the 
plaintiff, he has failed to sustain his burden, and 
the motion will be granted.’ In an action for ac- 
counting the burden of proving the correctness of 
an account is on the party making it.” (p. 147) 


The court continued, citing other cases in this regard: 


“From this as well as from the findings it clearly 
appears that the court took the view that the burden 
of proof was upon the plaintiff to show the incorrect- 
ness of the account. Such is not the law. The burden 
ey upon the person accounting.” (Emphasis added, 
p. 147) 


And, 

“In a suit in accounting in equity the burden of 
proof is upon the defendant to account for all money 
or property of plaintiff that has come into his hands. 
He has the burden of showing that he is entitled 
to credit for moneys charged in his account or as 
having been paid by him to or for the use of plain- 
tiff, and the plaintiff does not have the burden of 
showing that the items charged were improper or 
that the defendant was not entitled thereto.” (p. 148) 


In Rosenak v. Poller, as in Thamert v. Carter, plain- 
tiff-appellant proved the existence of the contract, the 
receipt of money by defendant-appellee, and that no ac- 
counting had been rendered. There is no doubt that 
appellee received money in the dissolution of Midwest 
Broadcasting Company. His own purported statement 
admits to receipts in excess of $600,000.00 (JA 71). 
Nevertheless, the lower court erroneously granted judg- 
ment for appellee under Rule 41(b) F.R.C.P. and did 
not require appellee to render an accounting. 
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Appellee agrees that the Wootton case’, an action for 
an accounting, required the defendant to prove his de- 
ductions, and produce vouchers, receipts and memoranda 
supporting his claim. But he argues that appellee should 
not have to produce supporting records. It is to be noted 
that he cites no cases in this regard. Appellant does not 
contend that appellee should produce vouchers and re- 
ceipts for every liability paid by the corporation in the 
normal course of business before the close of the corpo- 
rate books. It is only transactions between appellee and 
the corporation which are of concern, and transactions 
which took place after the close of the corporate books, 
after dissolution, and for which no substantiating evi- 
dence has been introduced. Appellee claims that indebted- 
ness listed on the books is sufficient reason to pay various 
persons. If the books are conclusive, as appellee claims, 
what can be the explanation for the large variance be- 
tween the indebtedness shown on the books of approxi- 
mately $25,000.00 and the claimed liabilities on various 
purported statements ranging from $108,000.00 (JA 71) 
to $63,000.00 (JA 94, 95). Statements filed with the Fed- 
eral Communications Commission (JA 55, 85) validate 
the lower figure of $25,000.00. If appellee paid other 
liabilities, then he need only prove that he made such 
expenditures and that they were connected with the dis- 
solution of Midwest Broadcasting Company. This he 
has not done. Appellee was connected with other busi- 
ness ventures during this four year interval and any ex- 
penses connected with such ventures are of course not 
deductible. (JA 13, 42-44). 


The books made available to appellant did not provide 
any information subsequent to 1955, and appellee’s un- 
supported statements are not equivalent to the complete 


SW ootton Land && Fuel Co. v. Ownbey, 265 F. 91. 
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accounting to which plaintiff is entitled. As the court 
said in Edgerton v. Armour & Co., 94 F. Supp. 549, in- 
spection of defendant’s books and records would not pro- 
vide detailed information “nor would it be equivalent 
to a full and complete equitable accounting.” 


Appellee quotes a statement by counsel as authority 
for the proposition that appellee has furnished an ac- 
counting.® This statement is not evidence, nor a citation 
of points and authorities, but less it be misunderstood, it 
is appropriate to point out the meaning of counsel’s state- 
ment in context. (JA 24, 25). The cross-examination of 
the appellee at that point concerned demands for an ac- 
counting, and appellant objected on the ground that de- 
fendant’s answer (JA 9) promised a full accounting. 
Counsel, thus, was merely pointing out that he would 
stipulate to their furnishing appellant the full account- 
ing which had been promised but was not forthcoming. 


Other cases illustrate and apply the rules regarding 
accounting that are hereinabove set forth. In Simper v. 
Scorup, 1 P. (2d) 941, 78 Utah 71, where, as in this 
case, defendant had the assets and records in his posses- 
sion, the court pointed out that the defendant was re- 
quired to show that he had performed his trust and the 
manner of its performance. He owed that duty because 
of his confidential relation and because he is presumed 
to know how he performed his duty. The court criticized 
the defendant for offering no explanation of the account- 
ing rendered by him and stated: 

“He produced no receipts or vouchers or any state- 
ment as to that, nor did he give any testimony to 


show to whom or the amounts paid to any debtor or 
debtors.” (p. 944). 


6 Appellee’s Brief, page 9. 
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One further point should perhaps be noted. Appellee 
discusses some salaries not on the books. There is no 
testimony regarding any salaries due, but in one of the 
purported statements, some figures are listed. (JA 97). 
Appellee claims some $115,000.00 in salaries not on the 
books from 1952 to 1955, and lists another $1 1,000.00 due 
his wife not on the books. It is, however, elemental ac- 
counting that any salaries must be set up on the books 
whether paid or not. An accounting handbook gives this 
description : 

“To conserve cash position, the salaries of officers 
were not withdrawn. But since the company is on 
an accrual basis,” they must be set up in the accounts. 
Officers’ salaries are debited in the amount, and a 
similar credit is made to accrued salaries payable.”® 


There is uncontroverted testimony by Mr. T. Leland 
Willis that no salaries were accrued on the books for of- 
ficers on December 31, 1955.2 Mr. Poller’s claims relate 
to dates prior to the closing of said books on that date. 


Appellee further states that the stock was listed first 
at par, then later at some supposed value as determined 
by the parties, obviously because par value was not suf- 
ficient to produce a deficiency. There is no testimony 
to support a deduction of either figure, nor have any cases 
been cited by appellee to justify any consideration of 
capital stock in determining net proceeds under the con- 
tract herein. 


To support any expenses claimed by defendant after 
the close of the books, it would be necessary that defen- 


7 Midwest was also on an accrual basis. 


8C, Ochler, Lawyer’s Accounting Handbook (1952 Ed), 
Ch. VI, Sec. 22. 


®JA 46. 
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dant enter testimony as to such expenses with records and 
testimony that the records were correct, that items of 
expense listed on one or the other of his purported state- 
ments were correct, if such was the case, and that the 
expenses were incurred in connection with the liquida- 
tion of Midwest Broadcasting Company. No such testi- 
mony appears anywhere in the record.”° 


Cc. 


THE COURT ERRED IN FINDING THAT 
APPELLANT FAILED TO ESTABLISH 
NET PROCEEDS 


1. 


Appellee now contends that the meaning of the con- 
tract is clear that he must receive the same per share 
value for his stock as did appellant before any net pro- 
ceeds are available. 


The contract does not so state nor can any such in- 
terpretation be read into it. None of the cases thus inter- 
pret net proceeds. The term has been clearly defined, 
“Net proceeds’, that is what is realized after deducting 
expenses.” 


Probably no rule is better understood than that the 
opinions of the parties to the contract as to what they 
take it to mean cannot be resorted to either to explain or 
change it.” This applies to the opinions of counsel for 
the parties as well. 


10See Wootton Land & Fuel Co. v. Ownbey, supra p. 6; Craig v. 
Baggs, 64 Ga. App. 850, 14 S.E. (2d) 156, and other cases cited 
therein at page 160 as supporting this general rule. 

Wisconsin Dept. of Taxation v. Miller, 2 N.W. (2d) 362, 363, 
239 Wis. 507. 

12 Hart v. Hart, 117 Wis. 639, 648, 94 N.W. 890. 
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Concerning appellee’s proposed contract meaning, it 
should be noted that again appellee cites not one case or 
authority in support of his contention. The courts have 
said time and again that the failure to cite authority is 
inexcusable. 


The definitions of “brief” in Words and Phrases illus- 
trates this point. “A mere statement of the opinion of 
counsel is not a brief.”** “The word ‘brief’ is synonymous 
in law with ‘points and authorities’ being a condensed 
statement of the propositions of law which counsel desire 
to establish, indicating the reasons and authorities which 
sustain them.” ** 


Some cases have stricken such parts or said that failure 
to cite legal authority might authorize suppression of 
briefs as inadequate,” and that contentions in support of 
which no authority was cited would not be considered.” 


Thus, in the instant case, appellee’s arguments unsup- 
ported by authority should be disregarded. 


There is no such thing as an allowance for a 100% 
stock interest. Appellee’s contention that appellant would 
have had to wait years, more or less at the mercy of de- 
fendant, has no foundation in the evidence and it is simply 
not true. Wisconsin law as well as laws in other states 
protects stockholders in this type of situation. Appellant 
did have other remedies available if this contract had 
not been entered into. He could have applied to the 
circuit court in Milwaukee for liquidation under a re- 
ceiver and court supervision, he could have enjoined the 


18 Haberlaw v. Lake Shore and MS.R. Co., 73 Ill. App. 261. 

14Duncan v. Kohler, 34 N.W. 594, 595, 37 Minn. 379. 

Sheahan v. Upper Greenwood Lake Property Owners’ Assoc., 
115 A. (2d) 129, 36 N.J. Super. 133. 

16 Harding v. Triplett, Mo. App-, 235 S.W. (2d) 112. 
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sale to Columbia Broadcasting System, he could have 
attached the proceeds of the sale to Milwaukee Broad- 
casting Company.” Even had appellant chosen. to take 
No positive action, the distribution should have been com- 
pleted by January of 1956. (JA 81). 


The contract herein speaks for itself. There was no 
agreement that 10 per cent of the stock was worth 
$50,000.00. The price that appellant testified was “very 
fair” was $50,000.00 plus 10 per cent of the net proceeds 
less $6,000.00. (JA 20). 


Counsel for appellee continues to speculate about the 
whys and wherefores of the contract. Therefore, al- 
though such speculation is belated and irrelevant, permit 
appellant to speculate also. There were many conceiv- 
able reasons for the contract that was entered into by 
these parties. Appellee was making a huge profit. He 
was paying himself hundreds of thousands of dollars for 
corporate liabilities he had purchased for virtually noth- 
ing. He wanted appellant to make a profit because of 
the services he had performed for the corporation with- 
out compensation and in order to keep appellant’s good 
will so that he could use appellant and/or his money to 
further future schemes of appellee. (JA 17, 66, 74, 75). 
Mr. Poller may not have wanted the interference with his 
control of the corporate funds which a dissenting stock- 
holder could cause. 


Appellee was planning a multi-million dollar antitrust 
suit against Columbia Broadcasting System. This suit 
was based on an allegation that Mr. Poller “is the assignee 
and sole owner of all the assets of Midwest Broadcasting 
Company including the right of action set forth in this 


1%See Wisconsin Statutes, Sections 180.771, 180.753, 180.768, 
180.773. 
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complaint.” (Lou Poller v. Columbia Broadcasting Sys- 
tem, et al. —F. (2d) — (D.C. Ct. of. App. 1960). He 
alone could not prosecute this lawsuit unless he first 
bought the stock of Theodore Rosenak. Obviously, then, 
this was another reason for the contract which is the basis 
of suit herein. 


Appellee frequently argues that never can more than 
$500,000.00 be shown in the liquidation of Midwest. 
However, in the complaint in the Poller-CBS suit, supra, 
Mr. Poller alleges that he received $756,363.12 from 
CBS, at least $500,000.00 of that sum in cash, and in ad- 
dition, he received $1,000.00 per day for at least 54 days. 
Another paragraph in that pleading alleges that Colum- 
bia Broadcasting System took over on February 27, 1955, 
and Midwest discontinued operations.”* 


Midwest was out of business, and the proceeds fairly 
well known when appellee entered into his contract with 
the appellant in March of 1955. The appellee received 
well over $500,000.00 inasmuch as another $250,000.00 
was received from Milwaukee Broadcasting Co. in that 
same month, March of 1955,” and to date appellee has 
never accounted for these proceeds. 


Appellee talks incessantly about a deficit. Yet all the 
testimony shows that amounts were available for dis- 
tribution under the contract. It is possible that perhaps 
Mr. Poller did not make as much as he would have liked 
on the dissolution of this corporation. But the prudence 
of appellee’s contract is not at issue. As counsel for ap- 
pellee points out, appellee is an experienced businessman, 
and he cannot now complain of a bad bargain. 


18See Paragraphs 32, 34, 35 of Complaint in Poller v. CBS, et al, 
supra. 
19 JA 87. 
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2. 
NET PROCEEDS ARE AVAILABLE 


Net proceeds were shown in the amount of at least 
$235,159.66. Even Mr. Poller’s purported statement 
shows net proceeds of $203,002.56. (JA 90). And this is 
after appellee has deducted from the proceeds $38,556.95 
for unproved liabilities not on the books, another $4,- 
600.00 supposedly due a lawyer and accountant, equally 
unsupported, and $19,500.00 for unsupported traveling 
and office expenses. In that connection it is interesting 
to note'that as of September 30, 1957, almost two years 
after dissolution, appellee claimed unsupported travel- 
ing expense of only $2,484.30. By November 14, 1959, he 
claimed unsupported traveling expense of $7,500.00. Thus 
in the third and fourth year after the complete dissolu- 
tion of the company, he supposedly incurred additional 
traveling expense of some Five Thousand ($5,000.00) 
Dollars. It should further be noted that appellee’s figure 
of $203,002.56 in net proceeds remains after the repay- 
ment of all of appellee’s loans to the corporation and 
after the deduction of $233,138.61 for payment to appellee 
of the face value of all corporate liabilities purchased by 
him. Thus, the proceeds to be accounted for in this case 
are well over Six Hundred Thousand ($600,000.00) Dol- 


lars. 


Appellee has had the use and benefit of these funds. 
He alone knows what disposition was made of them. It 
would seem to be time that he accounted in regard there- 
to in some logical, consistent manner, through testimony 
and evidence, not through unsupported statements which 
can be changed constantly as expediency directs, and 
which neither prove expenditures nor the business pur- 
pose thereof. 


14 


Appellee also speculates as to what appellant would 
have received as owner of the stock. This is completely 
irrelevant since he does not own the stock. He sues on a 
contract. But were it relevant, no one could possibly de- 
termine that amount without a full accounting, and the 
various figures listed by appellee are therefore erroneous 
and misleading. 


3. 


COURT ERRED IN CONTRACT INTERPRETA- 
TION; IN FAILING TO APPLY DOCTRINE OF 
CONTRA PROFERENTUM AND IN DISRE- 
GARDING PRACTICAL CONSTRUCTION OF 
CONTRACT TERMS. THE COURT FURTHER 
ERRED CONCERNING THE RELEVANCY OF 
LOANS AND AMOUNTS PAID FOR CLAIMS 
AGAINST THE CORPORATION. 


The court herein clearly failed to apply the doctrine 
of contra proferentum. Appellee argues the doctrine 
should not be applied, but he cites no cases. The evi- 
dence is uncontroverted that this contract was drawn up 
and written by defendant-appellee. (JA 11, 21, 22). 


The next point discussed is practical construction of 
contract terms by the defendant. The joint appendix, 
page 66, sets forth a significant letter written by appellee 
seven months after the contract herein in which he prom- 
ises appellant, “You will of course get 10% as soon as it 
(a real estate sale for $24,000.00) is consummated.” 


Appellee states nothing indicates that this was based 
on the contract. The record shows Theodore Rosenak 
was no longer a stockholder, he had sold his stock and 
entered into the contract—what else it could possibly be 
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based upon is difficult to imagine. The deposition of Lou 
Poller taken 11/6/58 and on file herein clarifies the mat- 
ter. Therein, Mr. Poller was asked the following ques- 
tion regarding the letter he wrote to appellant on Octo- 
ber 21, 1955: 

“Q. Was this letter written in accordance with 


the agreement dated March 5, 1955 between you? 
A. (By Mr. Poller) It was.”” 


The court in this case did not allow any inquiry into 
what defendant paid for claims against the corporation. 
For example, Tr. 102: 


THE CourT: What difference does that make, as 
related to the issues of this case? 


Mr. ROSENAK: Well, Your Honor, we have some 
law that states—and will be glad to give it to the 
Court—that a stockholder and director under these 
circumstances can only recover in the liquidation of 
a corporation what he paid into the corporation for 
various loans and obligations of the corporation 
which he received. Would the Court like this law? 
I am trying to establish facts. 

THE Court: No. I would like to have you tell 
me how this inquiry has any relation to the issues 
of this case. 

* * * 

THE CourT: Objection sustained. 


As an offset against assets, defendant claimed $233,- 
138.61 in corporate notes and obligations purchased. (JA 
67). On appellee’s second purported statement, this 
amount had already been deducted (JA 89-97). If de- 
fendant is only entitled as an offset to the amount paid, 
let us say $10,000.00, then another $223,138.61 should be 
added to the proceeds admitted by appellee of $203,002.56. 


20Page 33 of Deposition of Lou Poller. 
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(See Brief of Appellee, page 13). The court could not 
allow such a deduction until the facts were before it. 


There is some conflict in the law on this question. But 
if the officer owed a duty to his company to purchase the 
claim for the company, he cannot enforce his claim in 
excess of what he paid for it. This matter could not be 
determined in the instant case until the facts of appellee’s 
purchase were ascertained. 


The supposed landmark case cited by appellee of Glen- 
wood Mfg. Co. v. Syme, 109 Wis. 355, 85 N.W. 432, is 
not in point. In the Glenwood case, nothing was ever 
paid by the corporation on the notes either in interest or 
principal, so the Court felt that there was no need to 
apply to equity. Therein the Court said, if an attempt 
was ever made to enforce these obligations, then plain- 
tiff would have a complete remedy for its grievances in 
defense of any recovery thereon. And the court indicated 
in the Glenwood case that it would scrutinize any such 
dealings: 

“A director must deal with the interest confided 
to his care with conscientious fairness and will not 
be permitted to secure advantage by virtue of his 
position prejudicial to the interests he represents.” 
(p. 361) 


And, at page 362, 

“The cases all agree that an officer or director 
cannot rightfully seek and obtain profit at the ex- 
pense of the corporation or its stockholders and is 
bound to manage its business affairs so as to promote 
the common interests.” 


The other case cited by appellee, Werle v. Northwest- 
ern Flint & Sandpaper Co., 125 Wis. 534, 104 N.W. 743, 
745, is not in point either. It dealt with a sale of prop- 
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erty with knowledge of all the stockholders to pay the 
debts of the corporation and for the benefit of creditors. 
The court emphasized the good faith found by the lower 
court. Thus, there is no analogy. (See the Brief of Ap- 
pellant, pages 23 and 24 for cases on this point.) 


Regarding loans made by appellee, his brief cites the 
testimony of Mr. Willis (JA 48) as though in justifica- 
tion of appellee’s loans. The testimony so cited, however, 
deals only with the fact that the loans were repaid, not 
whether they were valid and should have been repaid. 


The record speaks for itself concerning the Mangcar 
transaction (JA 41). It is manifest that questions regard- 
ing loans by appellee repaid by himself to himself have 
a bearing on net proceeds herein. 


Counsel for appellee is in error when he says appel- 
lant stipulated to the validity of all of these loans with 
the exception of an item for $7,500.00. There was no 
stipulation concerning three loans in the total sum of 
$30,220.00." Nor was there any stipulation concerning 
the Mangcar Corporation assets of $28,098.98. There 
was no stipulation regarding some unknown automobile 
in the sum of $3,200.00. Nor concerning $64,500.00 of 
loans and payments during 1954. Thus, contrary to ap- 
pellee’s statements, some $125,000.00 in loans remain un- 
substantiated and not stipulated to. Again, it must be re- 
membered that the burden of proof is not upon appel- 
lent to disprove credits claimed by appellee. That burden 
is on the appellee. 


Appellant does not contend that loans made by appellee 
may not participate with claims of other creditors in 
liquidation of the corporate assets. Appellee has so par- 


21The first three items on Appellee’s Note 3, JA 69. 
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ticipated and has paid himself over $300,000.00 on this 
account. However, the bona fides of such loans are always 
open to inquiry.” 


The books of the corporation at the date of closing 
showed $6,150.00 due in interest on officers’ loans (JA 
101). All accrued interest due would have appeared on 
the books at that time.” If Appellee now wishes to claim 
a credit or offset against proceeds for additional interest, 
he would have to offer proof in this regard. 


The final item discussed by appellee is the retroactive 
allowance of salaries to appellee four years after the close 
of the corporate books and after the dissolution of the 
corporation. No law is cited to support appellee’s con- 
tention, nor is there anything in the record to support 
this contention. It must, therefore, be disregarded. The 
court is referred to appellant’s brief for the law on this 
issue.” 


Appellant’s discussion of these unverified figures for 
salaries due not on the books does contain a one word 
misprint, and should read: 


“Defendant’s pleadings made no claim for salaries, 
nor did his purported statement submitted after suit 
was commenced, Plaintiff's Exhibit 4. (JA 67-72)* 


22Coffman v. Md. Pub. Co., 173 A. 248, 167 Md. 275; Dollar 
Cleansers && Dyers v. MacGregor, 161 A. 159, 163 Md. 105. 


23See citation to Accounting Handbook, supra p. 8. 
24 Pages 26-28. 
25 Appellant’s Brief, p. 26. 
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Appellee is now estopped to assert a claim for services. 


The reason appellee gives for the failure to enter sal- 
aries in the books is that funds were not available for 
their payment. The court should note that any salaries 
due appellee would have been reflected in the books 
whether or not any assets were available. In addition, 
Plaintiff's Exhibit 11 (JA 84-85), a statement filed with 
the Federal Communications Commission by Midwest 
Broadcasting Co. shows no items due for additional in- 
terest or salaries of officers or directors. This exhibit 
shows that a partial distribution of capital in the amount 
of $204,741.05 had been made by December 31, 1955. 
If any salaries had been due, they would take priority 
and all salaries would have been paid before any distri- 
bution of capital could be made. Midwest’s statement is 
also noteworthy from the standpoint of appellee’s many 
assertions in his brief about the long time appellant would 
have had to wait before receiving anything as a stock- 
holder. A distribution was made during the very year of 
the contract herein and appellant certainly would have 
shared in this distribution. 


Appellant likewise did not receive any compensation 
for his services to the corporation (JA 17). To allow 
such a spurious claim as appellee’s for salaries would be 
a flagrant miscarriage of justice, and would prevent any 
recovery in any contract case of this type. 


CONCLUSION 


From the record it is clear that appellant was not 
furnished an accounting, and it is also plain that there 
were “net proceeds” available for payment to appellant. 
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Appellant has established a prima facie case, and we 
respectfully submit that judgment be reversed and the 
case remanded for an accounting or for further proceed- 
ings in accordance with a finding that appellant has 
established net proceeds. 


Respectfully submitted, 


DONALD CEFARATTI, JR. 
Attorney for Appellant 
As of Counsel: 
ROSENAK & ROSENAK 


152 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


